Tax Cuts and Jobs Act (TCJA)

CSEA 2019 IRS Practitioner Seminar
Review by Miles Lawrence, EA, ESQ
(President CSEA Palomar Chapter)

Slides available at https://www.socal-taxpro-seminars.com/

The What, Why and How

e TCJA is a major tax
reform with plenty of
dynamic parts,
changes, and
anticipated non-
conformity by CA and
other states.

e Political Agenda:

Elections have
consequences. TCJA
reflects the priorities
and values that the
ruling party was able
to enact which some
describe as pro-family,
simplicity and growth.

¢ Several changes
significantly impact
tax preparation. We
need to know these to
best serve our clients.
Today we will survey
these. Consult your
handout materials for
the details.
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A word about the TCJA handout materials:

* TICA became law on 12-22-17. The materials (which generally do not
reflect subsequent extender or correction legislation in 2018 or later)
have been prepared in spreadsheet format to reflect the:

* Effective dates (roll out starting in 2016; with many sunset dates),

* |RC section,

* Act section (including some no action provisions)

* Form or Schedule impacted,

* General commentary re “win”, “loss”, “pro-simplicity; pro-family; pro-growth”,

* Explanation from the Act changes to the IRC along with the Congressional JCT
explanation available at the time the law was signed by the President.

A word about the IRC 199A Qualified Business
Income Deduction (QBID) handout materials:

* IRS Proposed Regulations were published 8-16-18 including many
computational and illustration examples. In spreadsheet format I've
summarized both the IRC and proposed regs pending final regs.

* Within a month the IRS also published drafts of the 2018 Form 1040
with instructions for the QBID simplified worksheet calculations.
These became final in December. I’'ve enclosed the keys pages. IRS
provided no examples

* On 12-19-18 IRS released it’s first draft of Publication 535 with
Worksheet 12-A including schedules A, B, C and D detailing the more
complex QBID calculations. I've enclosed the key pages. IRS provided
no examples. Subsequent updated draft versions of Pub 535 are now
available following corrections by IRS to earlier mistakes.
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A final word about the handout materials:

* They are designed to be a reference tool to help:
* Point the reader to the substantial authority (IRC 6662) for further research

because laws are complex with many rules, exceptions to rules, and the facts

and circumstances of each case can determine outcome

* Quickly confirm an answer you have already researched because the laws are

complex and always changing.
* Power Point Presentation Slides are available at

* https://www.socal-taxpro-seminars.com/

* NOW LET’S BEGIN THE TCJA REVIEW!

TCJA: Tax Rates

* |IRC section 1:
* For tax years beginning after 2017 and before 2026:
» 7 tax rates apply for individuals: 10%, 12%, 22%, 24%, 32%, 35%, and 37%
* 4 tax rates apply for estates and trusts: 10%, 24%, 35%, and 37%.

* Kiddie Tax: The taxable income for a child attributable to earned income is taxed
under the rates for single individuals, and taxable income of a child attributable to
net unearned income is taxed according to the brackets applicable to trusts and
estates (unless parent elects to file Form 8814).

* For 2018, new statutory breakpoints apply for the imposition of 0%, 15% and 20%
capital gains/qualified dividend rates for non-corporate taxpayers (similar to 2017).

* For Trusts and Estates: 0% up to $2,600; 15% then up to $12,700; 20% above $12,700.

* |IRC section 11 and 243:

* For tax years beﬁinning after 2017, the C-corporate income tax rate is a flat 21%, and

the dividend deduction is reduced to 50% (exceptions for affiliated groups and 20%
owned corps). 199A section has illustration slide comparing to S-corp.
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Form 1040 - 2018 Tax Rate Schedules

Caution, Don't use these Tax Rate Schedules to figure your 2017 taxes. Use only to figure your 2018 estimated taxes.

Schedule X—Usa It your 2018 filing status is Schedule Z—Use If your 2018 filing status is
Single Head of household
If line 3 i line 3
is The tax is: Is: The tax is:
of the of the
But not amount But not amount
Over— over— over— Over— over— over—
$0  $8,525 + 10% $0 $0 $13,600 — 4 10% $0
9,525 28,700 $852.50 + 12% 9,525 13,600 51,800 $1,360.00 + 12% 13,600
38,700 82,500 4,453.50 + 22% 38,700 51,800 82,500 5,944.00 + 22% 51,800
82,500 157,500 14,089.50 + 24% 82,500 82,500 167,500 12,698.00 + 24% 82,500
157,500 200,000 32,089.50 + 32% 157,500 157,500 200,000 30,688.00 + 32% 157,500
200,000 500,000 45,680.50 + 35% 200,000 200,000 500,000 44,288.00 + 35% 200,000
500,000 150,689.50 + 3I7% 500,000 500,000 —— 149,298.00 + 37% 500,000
Schedule Y-1— Use if your 2018 filing status is Schedule Y-2—Use ¥ your 2014 filing status is
Married filing jointly or Qualifying widow(er) Married filing separataly
If line 3 The tax is: i line 3 The tax Is:
is: Is:
of the of the
But not amount But not amourit
Over— over— over— Over— OVQr— over—
$0  $19,050 + 10% $0 $0  s9s2s —_ o+ 0% so
18,050 77400  $1,905.00 + 12% 19,050 8,525 38,700 $85250 + 12% 9,525
77400 165,000 8,807.00 + 22% 77,400 38,700 82,500 4,45350 + 22% 38,700
165,000 315000  28,176.00 + 24% 165,000 82,500 157,500 14,089.50 + 24% 82,500
315000 400,000 64,179.00 + 32% 315,000 157,500 200,000 32,089.50 + 32% 157,500
400,000 600,000 91,379.00 + 35% 400,000 200,000 300,000 45,689.50 + 35% 200,000
600,000  wee—  161,378.00 + 37% 600,000 | 300,000 eeeeme 80,589.50 + 37% 300,000

Form 1040 - 2017 Tax Rate Schedules

Caution. Do not use these Tax Rate Schedules to figure your 2016 taxes. Use only to figure your 2017 estimalad taxas.

Schedule X—Use if your 2017 filing slatus is

Schedule Z—Use il your 2017 filing stalus is

Single Head of household
ifline 5 If lina 5
is: The tax is: is: The tax Is:
efthe of the
But not amount But not amount
Over—  over— over— Over—  over— over—
$0  $9;325 + 10% $0 $0 $13350 ——— + 10% so
9325 37,850 $932.50 + 15% 8,325 13,350 50,800 $1,335.00 + 15% 13,350
37950 91,900 5,226.25 + 26% 37,850 50,800 131,200 6,952.50 + 25% 50,800
91,900 181,650 18,713.75 + 28% 91,900 131,200 212,500 27,052.50 + 28% 131,200
191,650 416,700 46,643.75 + 33% 191,650 | 212,500 416,700 49,816.50 + 33% 212,500
418,700 418,400 120,010.25 + 35% 416,700 | 416,700 444,550 117,202.50 + 35% 416,700
418400 - 121,505.25 + 39.6% 418,400 | 444,550 ~—w——-  126,850.00 + 39.6% 444,550
Schedule Y-1— Use if your 2017 filing status is Schedule Y-2—Use if your 2017 filing status is
Married filing jointly or Qualifying widow(er) Married filing separately
Iftina 5 The tax is: Wline 5 The tax is:
is: iz
of the of the
But not amount But not amount
Over—  over— ovear— Over—  over— over—
$0 §18,850 + 10% $0 S0 $9.325 —_— o 10% $0
18,650 75900 $1,865.00 + 15% 18,650 9328 37,950 $932.50 + 15% 8,325
75,900 153,100 10452.50 + 25% 75,900 37,950 76,550 5,226.25 + 25% 37,950
153,100 233350 29,752.50 + 28% 153,100 76,550 116,675 14,876.25 + 28% 76,550
233350 416,700 52,222.50 + 33% 233,350 116,675 208,350 26,111.25 + 33% 116,675
418,700 470,700 112,728.00 + 35% 416,700 | 208,350 235,350 56,364.00 + 35% 208,350
470,700 131,628.00 + 39.6% 470,700 | 235350 e 65,814.00 + 30.6% 235,350
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TCJA: New Form 1040 and Schedules 1-6

* For Tax Year 2018, you will no longer use Form 1040A or Form
1040EZ, but instead will use the redesigned Form 1040.

* Many people will only need to file Form 1040 and no schedules.

* However, if your return is more complicated, you will need to
complete one or more of the new Form 1040 Schedules (1-6)

Form 1040 (1/2)

£ Troasury |5
[ 1 040 U.S. Individual Income_‘l’ax Return J,_z,@ 1 8| ounua-mul 13 Use Onfy—00 not wrte o stapia in this space.
Fiing status: [ Siagle [ Married fling jontly ) Mamiec fling ssparatery ] Haad o hossehcld | ) Guaitying widower)

Your first name and intial Last name Iha»unlmunymm-
Your standard ceduction: _[] Someons can claim youres a dependent ] You wars born before Janusary 2, 1954 ] You are bind
 jolnt ratum, cpouse’s fest rams and nksl Last name Spouse’s soclal securiy umber

|
Spouse standed daducton: (] Scmecns can cleim your epousa o 3 decencent | ] Soouse was bom belore January 2, 1854 | [ ] Fullyear health cars coverage.
(] spouse s bind (] Spouse iemizes cn a sepacate returm or you wers doai-status aben or axampt (ses Inat.)
Homa acdress (number and strest). f you have & P.D. box, see Instnuctions. Apt. ro. Presiderbial E ecticn Campaign
] B ) veu [ spoume

Gity, tlown 1 post office, state, and ZIP code. If you have a forelgn 45dress, sttach Schecule 6. | ¥ morw.thari four depancnts.
) | aseinst and  here > []
Dependents (ses inatructions): 2) Sazabuacaty rewder (@ Fatabershe 1o you (4)  Hqualtfes for (sea irat )
(1) At nawe Last rawe i tax vt Crestier chur depandents
! D Ll
ﬁlgn e n - s et iy avn s,
Your signature Dats v | vw RS cart
Ju:.m.m‘? aigy ! ‘ow eccupation o S e yau mn identty Protacton
hae
Kewp 3 copyfor ' Spouse's signature. f a joint retum, both must sign. | Date Spouse s occuzation ¥ the RS sent you an ety Protection
yourmecond. | PR, anter 1
. 1 | base swe bnst)
Pald Preparecs name Praparer's signature FTIN ’ Firm's EN Check it:
Preparer O srey
UseOnly fmsnsme» Prons o, [] sev-wmpiored

Firm's udsvess b
For Disclosure, Brivacy Act, and Papanwork Reduction Act Notioe, 3ce separate instructions. Ca. N 113208 Porm 1040 gois

1/15/2019




1/15/2019

Form 1040 (2018) Page 2
1 Weges solories, tipg, st AtachFamiBlW-2 & .+ & .+ 4 0 4 0 0 s e e e 1
23 Tecexemptinterest. . . 2a b Texable interest Y
Ounlflad dividends 2a b Ordinary chidends ®
Rés, pansiors, and snnuties 4a b Tarable amount éb
Socal secwrlty benedts . L) b Taxable amount 5b
Totsl incarme. Add insa 1 tvough £, ez ... .. 8
Adusted gross income. I you have no adjusiments to income, enter e amcunt from line &; ofherwise,
subtract Schedule 1, live 38, from ne 8 soe i o t s e g r e e .. 7
Stondard deduction cr lemized deductions ffrom Scheduie A] . . . . . . . . . . . . [}
Qualfied deducton fseeinstructionsl . . . . . . . . - s . o+ s+ - ]
Taxable income. Submact Fnas 8 and 8 kom Ina- 7. Wzero o less, enter 0- . . . . . . . . 10
T (see inez) fehackanyfom: 1 [ Fomigsad 2 CJramane 3 I }
b Add any amount from Schacule 2and checkhers . . . . . . . . . . . . » O lu
& O tax credicreci for oher dapendests b Acd ary smount fem Schedus s enmschere > [ | 12
Sublract ke 12 krom Sne 11, 1 2010 or less, enter 0~ . . . e e e e e 1
Ofher taxes. Attach Scheculed . = . . . . . . . . . . .o . ... .. "
Totltax Addnes 1380014 . . . . . . . . . 0 e e e e . e e e s 5
Fodersl Income tax withheld from FormaW-2and 1093 . . . . . . . . . . . . . 1%
Refundatle credts: @ BG fses bist) b Sch. 3612 © Fom 8263
Add any amount from Schadule § P L L . ”
18 Addines16and 17. Thess areyourtotaipaymente . . . . . . . . . -+ . s "
Refund 18 Finz 18 more than Ine 15, subtract line 15 from line 18 Thiziathe amount you overpaid . . . . 10
200 Amount of e 19 you want refunded 1o you. f Form 8388 is attached, check here R i ™ _
Omcldscosk?  »h  Routing numbar »aType [JChecking  [JSavings
et g T T N I v v |
21 Amaunt of lne 19 you went spolied 1o your 201 . .» n] ]
Amounl YouCwe 22  Amount you owe. Subtract ine 16 from line 15 For cetalls on how 1o pay, see intructions . . . P
23 Estimated ax penslty fses instuctions) . . . L n |
Bo 10 www i3 g0y for and the latest

IF YOU.... THEN USE...

Have additional income, such as capital gains, unemployment compensation, prize or award money, or | SCHEDULE 1
gambling winnings. Have any deductions to claim, such as student loan interest deduction, self- (1040 line 6)

employment tax, or educator expenses.

Owe AMT or need to make an excess advance premium tax credit repayment. SCHEDULE 2
(1040 line 11b)

Can claim a nonrefundable credit other than the child tax credit or the credit for other dependents, such SCHEDULE 3
as the foreign tax credit, education credits, or general business credit. (1040 line 12b)

Owe other taxes, such as self-employment tax, household employment taxes, additional tax on IRAs or SCHEDULE 4
other qualified retirement plans and tax-favored accounts. (1040 line 14)

Can claim a refundable credit other than the earned income credit, American opportunity credit, or SCHEDULE 5
additional child tax credit, such as the net premium tax credit or health coverage tax credit. Have other (1040 line 17)
payments, such as an amount paid with a request for an extension to file or excess social security tax

withheld.

Owe

Have a foreign address or a third party designee other than a paid preparer. SCHEDULE 6




Form 1040 — Schedule 1

OMB No. 1545-0074

SoHEDLE Additional I and Adj to e

50
o BT > Attach to Form 1040. lé©1a
aena Rrceus Sarvce >Goto e o1

Famais) thewn o Fomm 1040

Additional 1-8b Reserved . . . . . . . . . . . . . .
Income
11 Alimony received .

12 Business income or Joss). Attach Schedule C or C-EZ

13  Capital gain or foss). Aitach Schedule D if required. HMM Mkmb D

14 Other pmurpnnn) AttachForm 4797 . . . . . .
Ressrvad .

182 Reserved . . . . . . . . . . o« oe e e e

10 Taxable refunds, credits, or offsets of state and local Income taxes . . .

17 wusmmmwmswmmaummz 17

18  Farm income or (loss). Attach Schedule F . . . . . .
19 MWWI\ i e e

20a
21 Othvhw'm uuwp-lndurw!b

22 Combine the smounts in the far right celumn. If you don't have any adjustments 10 |
mﬂnm“mmeiﬂll'\.!M Elnlhl?ﬂ‘ |22

Adjustments 23  Educalor expenses

tolncome 24  Certan business apamns of resevats, partorming.
and lee-basis governmant officials. Attach Form 2108 .

Heaith savings account deduction. Attach Form 8889 .

Moving expenses for mambers of the Armed Ferces.
Attach Form 3303 . .

Desuctble part of seif-amploymant ta. Aftach Schecude S
Sell-employed SEP, SIMPLE, and quaified pians . .
Sail-empioyed health insurance ceduction

E8BY BB

Penalty on early withdrawal of savings . .
Almony paid b Reciplent's SSN» | |

2
&

8
z
E
g

uus?su]unu w2

rquun‘;n-pwhmm Cat. No. T14T0F

Form 1040 — Schedule 2

SCHEDULE 2
{Form 1040) Tax

P Attach to Form 1040.

OMB No. 1545-0074

2018

Deparimant ol the Treaary > Go to www.irs.gov/Form 1040 for instructians and the latest information. o, 02
Nameis) shown on Form 1040 Your social security numbar
Tax 3844 Reserved . . . T

45  Alternative minimum lax, At'tach Form 6251 .. ]

48  Excess advance premium tax credit repayment. Attach Form 8962 N K]

47  Add the amounts in the far right column. Enter hers and include on Form 1040,

line 11 . . . . . e e e . | 47
Cat, No. 71478U Schedule 2 [Form 1040) 2018

For Paperwork Reduction Act Notice, see your tax return instructions,
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Form 1040 — Schedule 3

SCHEDULE 3 . OMB No. 1545-0074

Form 10400 Nonrefundable Credits W"B—
P Attach to Form 1040, Z

mﬁmmsz:&acwq b Go to www.irs.gov/Ferm1040 for instructions and the latest information. Aﬁaﬁhmen’l\ml 03

Mamns(s) shown an Form 1040 | Your social security numbar

Nonrefundable 48  Foreign tax credit. Attach Form 1116 if required . . . . Ce e 48

Credits 49  Credit for child and dependent care expenses, Attach Form 2441 B K. )

50 Education credits from Form 8863, line18 . . . . .

51  Ratirement savings contributions credit. Attach Form 8880 .

52 Reserved .

53 Residential energy credn Anach Farm 5695 .

84  Other credits from Form a [] 3800 b[] 8801 ¢ Ij

55  Add the amounts in the far right column. Enter here and include on Form 1040, line 12 | 55
For Paperwork Reduction Act Notice, see your tax return instructions. Cat. No. 71480G Schedule 3 (Form 1040} 2018

Form 1040 — Schedule 4

SCHEDULE 4 QOMB No. 1545-0074

" Other Taxes | ovene tsisoons
frorm 1o "o 2018
Depariment of the Treas #-Attach to Form 1 Attachment
\ntnmnl Revenue Se Mﬂ;’ i > Go to www.irs.gov/Form 1040 for instructions and the [atest infarmation. Sequenca No. 04

Name(s) shown on Form 1040 Your soclal security number

Other 57  Self-employment tax. Attach Schedule SE . . 57

Taxes 58 Unreported social security and Medicare tax from: Form a I:[4137 l: I:I 8919 58
Additional tax on IRAs, other qualified retirement ptans, and other tax-favored

accounts. Attach Form 5329 if required . . . e 59

60a Household employment taxes. Attach Schedule H - 60a
b Repayment of first-time homebuyer cradit from Farm 5405. Altach Furm 54&5 if

required . . . . v« .+« . . . . |60b

61  Health care: mdlwdual responsnb:lnty (sea |nstrucnons) o e e e 61

62 Taxes from: a[] Form 8959 b [T] Form 8960
e Instructions; enter code(s)
63  Section 965 net tax tiability instaliment from Form

965A . . . . . e |
64  Add the amounts in the far right column These are your total other taxes. Enter
here and on Form 1040, line 14 . . P 64
For Paperwork Reducticn Act Notice, see your tax return lnsh'ucﬂnns. Ca\ No. 714818 Schedule 4 (Form 1040) 2018
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Form 1040 — Schedule 5

SCHEDULE 5
(Form 1040)

Department of the Treasury
Internal Revenue Service

Other Payments and Refundable Credits

P Attach to Form 1040.
> Go to www.irs.gov/Form 1040 for instructions and the latest information.

OME No. 1545-0074

2018

Attachment
Sequence No. 05

Mame(s) shown cn Form 1040

Your sacial security number

Other 65 Reserved . . . . . . . . . . . . 0 000 o e 0 e e 65
Payments 66 2018 estimated tax payments and amount applied from 2017 retum 66

B7a Reserved . . . . . . . . . . . . .o 67a
and boOReserved . . . . . . . . e e 67b [oores
Refundable gggo Reserved . . . . . . . . . . . ... .. 68-69 :
Credits 70 Net premium tax credit. Atach Form 8962 . . . . . . . . . . . . . 70

7 Amount paid with request for extension to file (see instructions) . . . . . . 71

T2 Excess social security and tier 1 RRTAtaxwithheld . . . . . . . . . . 72

73 Credit for federal tax on fuels, Attach Form4136 . . . . . . . . . . . 73

74  Credits from Form: a [12439 b [ElReserved ¢ (J888s d O 74

75 Add the amounts in the far right column. These are your total other payments

and refundable credits. Enter here and include on Form 1040, line 17. . . . 75

For Paperwark Reduction Act Notice, see your tax return instructions. Cat. No. 71482C Scheduls 5 [Form 1040) 2018

New Head of Household Due Diligence Rule:

* |IRC section 2(b) defines who qualifies for Head of Household filing status

* |RC 152 (defines dependents) and 7703 (determines marital status) must be
consulted

* Practice Alert: HOH uses a narrower qualifying relative test than just members of household.

* The TCJA established a $520 penalty for paid preparers who fail to exercise
due diligence when determining if a taxpayer qualifies for HOH status

* Form 8867 is the Paid Preparer Due Diligence Checklist form relative to
HOH, Child Tax Credit, American Opportunity Tax Credit and EITC

* IRS Pub 4687 Due Diligence: Know the law; apply your knowledge; ask all the right
questions; get all the facts; DOCUMENT as you go and keep records.

* IRS Letter 5025 discusses the due diligence requirements and can be googled.
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Enhanced Child (and Other Dependent) Tax
Credits-IRC 24

* CTC doubled to $2,000 per qualifying child under age 17 and credit phase-
out thresholds substantially increased ($400k MFJ;%ZOOk other).
* Use Form 1040 instruction worksheets (potential Pub 972 also)
* Nonrefundable amount listed on Form 1040 line 12(a)

 Refundable portion increased to $1,400 (Schedule 8812 required with amount
carried to Form 1040 line 17(b))
* SSN required for qualifying child so TIN’s no longer allowed

* New $500 non-refundable credit available for each dependent who is a US
citizen, national or resident, other than a qualifying child
* TIN’s still allowed for new non-child dependent

* Due Diligence Form 8867 required....5520 penalty for violation

Education Credits- IRC 25A

* No major changes to report....but, pay attention to Form 8863 and
8867 rules regarding adequate books and records requirements.

* Use Form 1040 line 12 (from Sch 3) and 17(c) instructions and
worksheets to calculate

* Refundable amount carried to Form 1040 line 17(c)
* Due Diligence Form 8867 required...5520 penalty for violation

1/15/2019
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Earned Income Tax Credit-IRC 32

* No major changes to report.... but, see handout regarding proposed

rules regarding adequate books and records requirements.
* Maximum amount of EITC and AGl-based phase-outs have increased
* Maximum amount of investment income to qualify is $3,500

* Schedule EIC required and amount reflected on 1040 line 17(a)
* Due Diligence Form 8867 required...5520 penalty for violation

Form 8867 (1/4)

o 8867 Paid Preparer’s Due Diligence Checklist

Eamad Incama Credt {EIC), American Oppartunly Tex Credlt (AOTC), Child Tax Credil (CTC) fincluding the Additional
(Dapendants and Head

OMB No. 1545-0074
Chid Tax Crecht (ACTC) and Cracht Tor Other [ of Houssnold HOM) Fiing Stats 2018

Dopartmart of the Trassury > To bo completed by preparer and fllad with Form 1040, 1040NR, 1040SS, or 1040PR. Abachment

Intwmal Rervenwe Sendcw > Go to www, irs.gov/Form8867 for instructions and the latest Information. Sequance No. 70

Taxpayer nome(s) 3nown on retum Taxpayer identification number

Enter preparer s name snd PTIN

Due Di ce Requirements
Please check the appropriata box for the credit(s) and/or HOH filing status claimedonf ~ EIC cTC/ ACTC HOH
this return and complete the related Parts -V for the benefit(s), and/or HOH filing ACTC/O0DC
status claimed (check all that apply). a O ] a

1 Did you complete the return based on information for tax year 2018 provided
by the taxpayer or reasonably obtained byyou? . . . . . . . . . . [JYes CINo

2 If credits are claimed on the return, did you complete the applicable EIC and/
or CTC/ACTG/ODG worksheets found in the Form 1040, 10408S, 1040PR, or
1040NR Instructions, and/or the AOTC worksheet found in the Form 8863
instructions, or your own worksheet(s) that provides the same information,
and all related forms and schedules for each cradit claimed? . . . . . . [JYes CONo CN/A

3 Did you satlisfy the knowledge requirement? To meet the knawledge
requirement, you must do both of the following.
« Interview the taxpayer, ask questions, and document the taxpayer's

responses to determine that the taxpayer is eligible to claim the credit(s)
and/or HOH filing status.

« Review information to determine that the taxpayer is eligibie o claim the
credit(s) and/or HOH filing status and the amount of any credi(s) claimed. JYes Cne

1/15/2019
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Form 8867 (2/4)

4 Did any information provided by the taxpayer or a third pary for use in
pup.ﬂnglhlrlum or information reasonably known to you, appear to be
incorract, incompleta, or inconsistent? (Iif “Yes,” answer quastions 4a and 4b.

If "No,™ aotoum!ms} ................. Yos No
a Did you make reasonable inquiries to determine the correct, complete, and

consistent information? . . . . . . . . . . . ... oL .. (JYes One
b Did you document your inquiries? (Documentation should include the

questions you asked, whom you asked, when you asied, the information that

was provided, and the impact the information had on your preparation of the

L I R N I A A R R [J Yes One

5 Dummummdmmmmmmmmmm
retention requirement, you must kesp a copy of your documentation
referenced in 4b, a copy of this Form 8867, a copy of any applicable
‘worksheet(s), a record of how, when, and from whom the information used to

determine eligibility for the credil(s) and/or HOH fiing status or to compute
theamountofthecreditfs) . . . . . . . . . . . . . « « . .
List those documents, if any, that you relied on.

8 Did you ask the laxpayer whether he/she could provide documentation to
substantiate ebigibiiity for the creditis) and/or HOH filing status and the
amount of any credit(s) claimad on the return if his/her retum is selected for

BUA? . . L e e e e e e e e e e s e e [ Yes CINo
7 Did you ask the taxpayer if any of these credits wers disallowed of recucad in
APEICUSYBAIT . . . . . . e e e s s e e e e e
mmmmum,w\nw 7a; If not, go to question 8) Yes No, N/A
a_Did recertification Form 88627 . . . . . . . Yes ONo N/A
[] "NWHWMMWMM did you ask questions to
prepare 2 complete and comrect Form 1040, ScheculeC? . . . . . . . [ves o DWA
For P Notice, sea saparate Cat. No. 26142H Form 8867 018

Form 8867 (3/4)

Form 8867 (2018) Page 2
Due Diligence Questions for Claiming EIC (If the retum doas n

9a Have you determined that this taxpayer Is, In fact, eligible to claim the EIC for
the number of children for whom the EIC is claimed, or to claim the EIC if the
taxpayer has no qualifying child? (Skip 9b and 9¢ if the taxpayer is damlng
the EIC and does not have a qualifying child.) .
b Did you ask the taxpayer if the chid lived with thetamaya'furcverharfof
the year, even if the taxpayer has supported the child the entire year? . .
¢ Did you explain to the taxpayer the rules about claiming the EIC when a child

Is the qualifying child of more than one person (tiebreaker rules)?

Dmbﬁgcnudundmlwﬂmnlclﬁvmmlmﬂ!hmlwndm nutdamCTC AC‘I‘C orODGgo

10 Part IV.)

10 Have you determined that each qualifying parscn for the GTC/ACTC/ODC Is the &

taxpayer's dependent who is a citizen, national, or resident of the United States?

11  Did you sxplain to the taxpayer that he/she may not claim the CTC/ACTC if
the taxpayer has not lived with the child for over half of the year, even if the
taxpayer has supported the child, uniess the child's custodial paremhas
released a claim tc exemption forthe child? . . . . . . .

12 Dieyouauahwmmwmruasmommmtmmamuoncw
a child of divorced or separated parents (or parents who live apart), including
any requirement to attach a Form 8332 or similar 1t to the retumn?

1/15/2019

12



1/15/2019

Form 8867 (4/4)

Im’ 6\. Diﬁgmo;l Questions for Returns Claiming AOTC (I 1ne retumn doss not rhh;AOY(‘ go i
1 CcT

13 Did the taxpayer provice tha required substantiation for the credit, including £
@ Form 1088-T and/or receipts for the qualifisd tultion and relatac expenses
for the clalmed AOTC? . . . . . . . . . . . .

Izn Due D!ngco Questions for Claiming HOH (i the retumn nou

14  Have you c.mmma Ihm the taxpayer was unmarried or Consi
unmarried cn the last day of the hxy-nr and prw!dud more than haif of th

» You will have complied with all due diigence requirsments for claiming the applicable credil(s) and/or HOH filing
status on the return of the taxpayer identified above if you:
A Intenview the taxpayer, ask adequate Guestions, document the taxpayer's responses on the return or in your notes, review

acequate information to determine if the taxpayer ia eligible to claim the credit(s) and/cr HOH filing status and to determine
tha amaunt of the creditis) claimed;
B. Complete this Form 8267 truthfully and accurataly and compists tha actions describad in this chackdist for any applicabls
cradit(s) claimed and HOH filing status, if claimed;
C. Submit Form 8867 in the manner required: and
D. Keep all five of the following records for 3 ysars from the latest of the dates specified in the Form E867 instructions under
Document Retention.
1. A copy of Form 8867;
2.The Hs) or your awn for any credit(s) claimed;
3. Copies of any documents provided by the taxpayer on which you relied to determine efigiility for the credit(s) and/or HOH
filing status;
4, A record of how, when, and from whom the information used to prapars this form and tha appiicable worksheat(s) was
cbiained; and
5. A record of any additional questions you may have asked 1o determine eligibility 1o claim the creditfs), and/or HOH filing
status and the amount(s) of any credit(s) clalimed and tha taxpayer's answars.
» If you have not complied with all due diligence requirements, you may have to pay a $520 penalty for each failure to
comply related to a claim of an applicable credit or HOH filing status.
16 Do you certify that all of tha answars on this Form 8867 are, to the bast of
your knowledge, true, correct, and complete? . . . . . . . . . CYes [INo

Form BB6T porg

Credit for Employer Paid Family and Medical
Leave (FMLA)-IRC 45S

* 12.5% general business credit based on amount of wages paid to
qualifying employees during any period they’re on FML if the rate of
wage payment is at least 50% of the wages normally paid to an
employee, up to a maximum of 12 weeks of leave for any employee

during the tax year.
* Other qualifying requirements exist.
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Alternative Minimum Tax (AMT)-IRC 53 to 59

* The C-corporation AMT is repealed and AMT Credits refundable
ratably until fully used by 2022.

* The individual AMT exemption amounts have been increased with the
AMTI phase-out thresholds substantially raised (over $1,000,000 for
MFJ; and $500,000 for single)

* For a child subject to kiddie tax, the AMT exemption amount is the lesser of
$7,600 plus the child’s earned income, or $70,300.

* The Estates and Trusts AMT exemption is $24,600

Standard Deduction-IRC 63

* The basic standard deduction amounts for 2018 are: $12k for single
and MFS; S24k for MFJ and surviving spouses; and $18k for HOH’s.

* The additional standard deduction amounts for elderly and blind
taxpayers for 2018 are $1,600 for unmarried taxpayers (including
HOH’s) and $1,300 for married taxpayers (whether or not filing
jointly) or surviving spouses.

* For tax years after 2017, the standard deduction is increased by the
net IRC 165 disaster loss (also AMT is adjusted)

1/15/2019
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2% Floor on Misc Itemized Deductions-IRC 67

* Schedule A Miscellaneous itemized deductions subject to 2% of AGI floor
are suspended

* Includes IRC 162 unreimbursed EBE and IRC 212 production, protection and
collection of income expenses

* Still allowed are those miscellaneous expenses listed in IRC 67(b) that are not subject
to 2% AGI floor such as:

IRDD,

claim of right,

certain unrecovered pension basis,

amortizable bond premiums,

annual gambling losses to extent of winnings,

* IRS announced it intends to issue regs clarifying that non-grantor trusts
may continue to deduct “administrative” expenses under IRC 67(e)

Overall (“Pease”) limitation on Schedule A
ltemized Deductions-IRC 68

* Suspended

1/15/2019
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Alimony paid with respect to Agreements
executed after 2018-IRC 71 (and 61, 215)

e Starting in 2019, alimony and separate maintenance payments are
not deductible by the payor spouse and are not included in the
income of the payee spouse

* The new rule can also apply to pre-2019 agreements but modified after 2018
if the modification expressly conforms with this law change

Qualified 2016 Disaster Distributions-IRC 72(t)

(and 401)

* For context, see the new IRC 165 Presidentially declared disaster rules
with effective date back to 2016

 Up to $100k from pensions (including IRA’s) qualify for relief from
10% early withdrawal penalty

* Taxed income can be included ratably over three years

* If recontributed to an eligible retirement plan within 3 years is treated
as a qualified rollover, not subject to taxation

1/15/2019
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Deferral Election for Qualified Equity Grants-
IRC 83 (and 3401, 6051)

* A qualified employee (less than 1% owner)
» With qualified stock (non-publically traded stock)

* Can elect to defer (for income tax but not payroll tax purposes)
recognition of the amount of income if proper notice is timely made

* If election is made then the employer’s deduction is also deferred
until income recognition by employee

1/15/2019

HSA and MSA plans-IRC 106 (and 220, 223)

* TCJA did not change the existing rules but the JCT explanation
provides a good review for this area which likely will expand with
more liberal HRA rules in 2019:

* MSA’s: HDHP with annual 2018:
* Deductible limits: Individual: Min of $2,300; Max of $3,450; Family: Min of $4,550; Max
of $6,850
¢ Maximum out-of-pocket expenses: Individual: $4,550; Family: $8,400
* HSA’s: HDHP with annual 2018:
* Deductible limits: Individual: Min of $1,350; Family: Min of $2,700
* Maximum out-of-pocket expenses: Individual: $6,650; Family: $13,300

17



Student Loan Discharged on Death or
Disability-IRC 108

* The exclusion of COD income is expanded to include death and total
and permanent disability

No change to sale of principal residence
rules-IRC 121

* Be aware, changes to IRC 121 could be coming in the future such as
the following which were included in the JCT explanations:
* Ownership and Use in 5 out of 8 years
* 1sale every 5 years
* Phase out for AGI over thresholds ($500k MFJ; $250k others)

1/15/2019
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Moving Expenses & Reimbursements-IRC
132(g) [and 217(k)]

* Only members of armed forces on active duty who move pursuant to
military orders and incident to permanent change of station can
deduct moving expenses and exclude moving expense
reimbursements

1/15/2019

Qualified Bicycle Commuting Exclusion-IRC
132(f

* The employer deduction is suspended and the employee
reimbursement is considered taxable

* IRC 132 covers certain working fringe benefits and the requirements
to qualify for employer deductibility and employee exclusion from
gross income. TCJA has modified this list. The following qualified
transportation fringe benefits are tax-exempt to the employee but
not deductible to the employer:

* Qualified parking benefits, transit passes and transportation in a commuter
highway vehicle

19



Personal Exemption Deduction-IRC 151 (and

3402)

* Personal exemptions (and personal exemption phase-out are
suspended

* Doesn’t change standard deduction for trusts and estates

1/15/2019

Mortgage Interest Deduction-IRC 163(h)

* Qualified Residence Interest:

* Only includes acquisition indebtedness.

* Deductibility of home equity indebtedness is suspended.

* Acq Debt capped at $750k per taxpayer ($375k if MFS) unless debt incurred
before 12-15-17 in which case prior S1million/$500k limits remain.

* Exception for pre-12-15-17 binding written contract if actual COE before 4-1-18.

* Refinancing grandfather rule: $1IMM/$500k limits continue relative to pre 12-
31-17 Acq Debt so long as resulting new refi debt doesn’t exceed the amount
of old refinanced debt

20



Business Interest Expense-IRC 163(j)

* Every business, regardless of its form, is generally subject to a
disallowance of a deduction for net interest expenses in excess of
30% of the business’s adjusted taxable income (i.e. before
depreciation, amortization or depletion; not less than zero) plus
business interest income and floor plan financing interest (e.g. auto
dealers):

* Small Business Exemption: For taxpayers (other than tax shelters) with
average annual gross receipts for the three-tax year period ending with the
prior taxable year that do not exceed $25 million.

SALT taxes on Schedule A-IRC 164

* TCJA limits to $10k (S5k for MFS) the Schedule A line 5 deduction for:

* State and local income taxes or general sales taxes (Elect one, not both, but
consider IRC 1411 NIIT and IRC 61 tax benefit rule);

* State and local real estate taxes (foreign property taxes excluded)
* State and local personal property taxes

» Additional Schedule A allowable taxes are deductible on line 6 such
as: Foreign income tax; GST tax on certain distributions

* SALT taxes attributable to businesses reporting on Schedules C, E and
F continue (IR-2018-178) . Also, IRC 212 investment property taxes
may not be limited on Schedule A.

1/15/2019
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States attempt to circumvent SALT tax rule:

* The IRS issued Prop. Reg. 1-170A-1(h)(3) to prevent taxpayers from
circumventing the TCJA’s $10k deduction limit by treating payments
for real estate taxes as charitable contributions, getting in return state
tax credits against their SALT taxes. The proposed rule reduced the
charitable deduction double benefit unless state tax credit benefit
was less than 15% of the taxpayers payment.

* The workaround implemented by certain states, and pending litigation in
Federal District Court, is an effort by states to resist the TCJA limit.

Form 1040 Schedule A (1/2)

SCHEDULE A Itemized Deductions GHIB o 15:45-D074
(Form 1040) » G to WWW. s gov/SchaduleA for and the latast Information. 2 0 1 8
N
. P Attach to Form 1040,
=partment of the Traasury . ) ) AMtachment
Internat Reverue Sarvica @) | Caution: If you are claiming a net qualified disaster loss on Form 4684, see the instructions for line 16. Sequence Na. 07
Nama(s) shewn on Farm 1040 Your sccial security number

Medical Caution: Do not include expenses reimbursed or paid by others. |- 7
and 1 Medical and dental expenses (see instructions) . . . . .
Dental 2 Enter amount fram Farm 1040, line 7 2
Expenses 3 Multiplyline 2by 7.5% (0.078). . . . . . . . . . .

4 Subtract line 3 from fine 1. If line 3 is more than line 1, enter -0- . .
Taxes You § State and local taxes.
Paid

a State and local income taxes or general sales taxes, You may
include aither income taxes or general szles taxes on line 5a,
but not both, If you alact to include general sales taxes Instead
of income taxes, checkthisbox . . . . . . . . »>

b State and local real estate taves (see instructions) . . . . .

& State and local personal propertytaxes . . . . . . . .

dAddlines SsathroughSc . . . . . . + .+ .« . . . .

@ Enter the smaller of fine 5d or $10,000 ($5,000 if married filing [}
separately) . . . . . . . . o o 0 o o e e

8 Other taxes. List type and amount »

7 AddlinesSeand8 . . . . . L L L L e e

1/15/2019
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Form 1040 Schedule A (2/2

Interest You 8 Home morigage interest and points. If you didn't use all of your |

Paid hame maorigage loanis) to buy, bulld, or Impnws your home
Coutlors our see instructions and chack this bax . . =0
g oo aHDmo lmulgagu interest ard points reported o you on Form
[ty
rvmgaga hle(esi ol repar!ec boyou an Furm 109& i
paid to the person from whom you bought the home, ses
Instructions and show that persan's name, identifying ne., and
address e
:PohuﬂolmpomdwmmFalm 1088, See instructions for
apecial rules .
dReserved . . .
lmchessat'wu.gn& P
8 Invesiment nterest. Aftach Fonn qesz |l requmad San
Instructions . .
10 Add lines Baand § . -
Gifts to 11 Gifts by cash or check, f you made any gm o sm or mare,
Charity Sou instructions
12 Other than by cash or check, If any gift of $250 or more, see
pheg Instructions. You must attach Form 8283 i ovar $500 . .
m 13 Carryover fram prior year C e e e

14 Add lines 11 through 13 .

Casualty and 15 Casualty and theft lossies) from a 1cd1.~m-y doclumd disastor [ah-:r than net uuan:m
Theit Losses d'gaster bogses), Attach Form 4684 and enter the amount from line 18 of that form. See

Instructions . . . .
Other 16 Other—from list in mlrucuuﬂa Llsl lype und nmount D
Ttemized
Total 17 Add the amounts in the far nql"l colurmn for lines 4 through 16, Alsa, enter this smount on
Itemized Form 1040, line 8 .
Deductions 18 Ilyoueoedmmmnededuclhnsweﬂ‘houghiheyaelﬁslnanms:andad
duduction, check bere . - . N jm]
Far Paperwork Reduction Act Nolice, sﬂﬂ'lll’lfucﬂelulerwm“m Cat o 171455 Schadule & (Form 10409 2018
TAXABLE YEAR . SOHEDLIL|
2018 California Adjustments — Residents CA (540)
Tmpartant: ARach s scheduls behind Form 540, 5ide S es a Caillornia schedule,
Narmanaj] s showe or b rabun [85M or TN

Part1 Incama Ad|mimant Schedals
Seclion A - Income from fadaral Form 1040

Wages, salaries, lips, edc. Ses instructions hefore making an sadry in columa Bee G, . 1
Toableinersst @

Oudlinary diidends. Ses instrictions, (1)@
IR, pansians, and annullies. See instructivas. (s) @

S PArT

Social sacurity haradits. (2) (@)

Seclion B - Additlonal Incoma from ledaral Schedule 1 (Foem 1040}

Taxabla refunds, eradils, ar ofisare of state and local Income taems. . . .
Alimony recaived .

Busingss incoma or [fnssl

Capital gain of (Inss). S instrucsion
Other gains or {lozses)

Rasarad

Hasarved. .

Fenilal regl estale, royallies, parinerships, § corporations, frusts, #ic

Farm incorna of foss) ...

xg@ssgpeamza

Unemployment compansalion .

(ther Incame.

@ California Inftery winnings @ NOL fram FTB 38052,

b Disaster loss deduction from FIB 3805V 3806, 3807, or 3809

¢ Fadesal NOL 1 Other {describe).
{federal Schedulz 1 (Foom 1040), ine 21) @

d NOL dechection from FTE 3805V

1/15/2019
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Form 540 Schedule CA (2/5)

22 Total. Combine line 1 through line 21 in columa A, Add line 1 Lhmuthlnc 21tin ‘ {
calumn B and column €. Go to Section C. . L2 I@ ® ®
Saction C-A to Incame from federal Schedule 1 (Form 1040)

23 Erucalor BXPRISES .. ..ovvv i eiiia i ey

24 Genain busingss expenses of reservisls, performing artists, and fee-basis
government oflicials .

25  Health savings account deduction ..
26 'uuwnu menm Attach federal Form 3803, Saa instructions

27 Deductible part of self
28 Salf-omployed SCP, SIMPLE, and qualified plans
29 Selt-gmployed health insurance deduetion. .. ... ..
30
k1l

B2 IRADOGUENION. ... ..o e e
33 Student loan interest deduction
34 Reserved.

35 Reserved
36 Adfid Bna 23 through lina 31a and lina 32 thraugh ling 35 in columns A, B, and C.
S0 INBIMUICHONS . .00 iveiii s e e 36|@) ® ®
37 Total. Subtract line 36 from line 22 in columns A, B, and C. See insluclions .. ..., .. 7@ ® ® |
[ [ — 1 7731183 | Schedule CA (540) 2018 Side1 I

Form 540 Schedule CA (3/5)

A Fedoral Amounts B guﬁ!_mdlnm. c énidlllnu: 5
L] s

Part 1 Adjustments to Federal ltemized Deduetions E,,,,mfmm Schedule Al

Check the box if you did NOT itemize for fadaral but will itemize for California . ... .00 ® D
Medical and Dental Expenses
1 Medical and dertal EXpENSes . .. .........oiveernianis ®
2 Enter amount from federal Form 1040, line 7 (#)
3 Multiplyline 2 by 7.5% (0.075) - . ...t ®
4 Subiract line 3 from line {. tf fine 3 is more than line . enter Q. oo ovnpve e o, s
Taxes You Paii
5a State and local ncome tax of general salestaxes. ... ....... ...l ..
Eb State and local realestatetaxes ... ....o i e e
G State and local personal property faxes ... ... i
G0 Add lines 5athrough 5C. ..o vt vin i e
568 Enter the smaller of Iing 5d or $10,000 ($5,000 if married filing separataly) in column A
Enter the amount fram ling 5a, column B in line 5e, column B....... s
Enter the difference from line 5¢ ard fine 5e, column Ain line Be, column G

Other taxes. List type (@) e 6
7 AdANeS B aNG B L. .t eeeeieiiaiienaias

@® =2 o

1/15/2019
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Form 540 Schedule CA (4/5)

Interest You Paid

8a Home mortgage interest and points reported fo you on Form 1098, ..., ... ...... 8a|@ @)
8b  Home mortgage interest not reporied toyouon Form 1698 .. ............. .. ..., 0 [@® ®
8¢ Pointsmot reporfedtovouon Form 1088, ... iiiin e 8@ ®
84 Reserved ... ... ... ... ... LB
g8 Acdlines 8athrough 8¢ . ......... .. .. Be|@ B @
3 dmvestmentinferest.. ... @ ® ®
10 ACOINESBE ANGD oo 10|® ® @®
(ifts 1o Charily
11 Giftsbyeashoreheck ... .. . oo ii i e 11{@®) ® ®
12 Other than by Cash 0 GECK. .. .- o. ' ee e eeeeea s vneereeaeennn s 12{@ ® ®
13 CAMrYOVEr fraM DAOTYEAr. 1o vvvvs s sansvsrnnssrerorenes i 1@ ® ®
18 AGGNeS TUROUBR 13, ... ettt et e it 80} ® @
{asualty and Theft Losses
15 Casualty ar theft loss(es) {other than net qualified disaster losses). Attach federal

Form 4684, See Instructions. . .. ... et i e 151® ® @®
Other ltemized Deductions
16 Other—trom fistin federal instructions .. ......ovieeenn e ez 16|@ ® ®
17 Add fines 4,7, 10,14, 15, and 16in columns A, B,and C .. ....ovuveereinerenas, 17[@ ® ®
18 Total Adjustments fo Federal Hemized Deductians. Combine line 17 column A less column B plus coluranC . ............. ® 1EI:I

Form 540 Schedule CA (5/5)

Job Expenses and Certain Miscellanssus Deductiens
18 Unraimburzad smployes expanses - job (ravel, union duss, job education, elc,

Attach federal Form 2108 if required. Ses instruclions...........oooianniins @1!:'
20 Taxpeeparallon 1885, .. ..ot e . @Nl:l
Other axpensas - estmant, sate daposh box, etc. Lisi tpe ®) @n I

kil

22 Add nes 19 through 21 . . ®2al:|

23 Enber amourd foom Beceral Form 1040, line 7 (&)

24 Multiply Foe 73 by 2% (0020, 1 leess tham zero, enber 0oLl

25 Subtract line 24 from line 22. |fline 24 is more than fine 22, enber. ... ..oiiiiiiiiaiiin e -@ZSl:I
26 Total ilemized Deductions, Add line 18 00 8 25, ... ..o oeesiensissinsiansiasaniiens o inreeiaees ...@aal:l
27 Olbar adjustments. Ses instosciions. Specity, (8. R s .@271:'
28 COMBINERNE 28 A0 TRE 2T, .o ovs oo et ee e e e e e s e e et e e e @za:l

20 It your lederal AR1 {Fosm 540, [ine 13) more tham e amaund showa below lor yoor liling slatus?

Singhe or marrisRDP Wing separmtaly ...l $194 504
Head of household . ..o.oooe e $201. 780
Married/RDP filing jointiy or qualtying witow(ern) $380.013
Ma. Transfer the amownt on fine 28 1o line 29,
Yes. Complete the Memized Decuctions Worksheet in he instructiaes for Schedule CA (540, Ina 20, ... @ nl:!
30 Ester the larges of the amount en line 23 or your staadard deduction listed below
Singhe or marreRDP Hing separalely, See nstructiens. ... _........... $4,401

tarriscd/RDP filing joinlly, head of housenold, of qualifying wdower ... . §8,802

Transtar tha ameunt on line 3000 Form 540, line 18, ... ... @ml:]

1/15/2019
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Casualty and Theft Loss Deduction-IRC 165(h)

* For major Presidentially declared disasters arising during 2016 and
2017, special rules apply for personal casualty losses such that if
there is a net disaster loss then the 10% AGI threshold doesn’t apply
and the $100-per-casualty floor is increased to $500.

* For tax years after 2017, personal (not business) casualty and theft
loss deduction is eliminated, except for personal casualty losses
incurred in a Federally Declared disaster (subject to special $500 rule
mentioned above), and non-disaster personal casualty losses to the
extent of personal casualty gains.

* Review the modified Form 4684 starting in year 2016 if this applies to
your clients.

Gambling Losses-IRC 165(d)

* TCJA didn’t change the basic rule that gambling losses are deductible
to the extent of gambling winnings.

* What TCJA did was now apply that same “no net annual gambling loss
limit” to “wagering losses” thus limiting all deductions (e.g. IRC 162 or
212) for expenses incurred in carrying out wagering transactions
which now limits mostly the professional gambler.

1/15/2019
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Depreciation: Bonus Depreciation and
Qualified Property-IRC 168(k)

* TCJA increased the special depreciation allowance from 50% to 100%
for qualified property acquired and placed in service after 9-27-17. It
also did away with the requirement that the property must be new to
qualify.

* Qualified Property: Includes MACRS recovery period of 20 years or less

* Qualified Improvement Property (QIP): A technical correction (or guidance by IRS) is
likely needed to include QIP as qualified property because Congress intended a 15-year
recovery period (JCT explanation) but failed to amend the text of 168(e)(3)(E) to reflect
the 15-yr period.

Depreciation: Qualified Improvement
Property(QIP)-IRC 168(e) and (g)

* TCJA changed the definition of QIP by eliminating the former
categories of qualified leasehold-restaurant-retail improvement
property. Now, to qualify as QIP, the following tests must be meet:

* Nonresidential real property improvements only to interior portion of
building;
* Improvement placed in service after the date the building first placed in

service (does not need to be subject to a lease or after 3-years from date
building first placed in service);

* Does not enlarge building
* Not related to elevators or escalators
* Not related to internal structural framework of the building.

1/15/2019
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Depreciation: Election to expense-IRC 179

* Maximum deduction increased to $S1 million and phase-out threshold to
$2.5 million;

* Qualifying property is generally IRC 1245 tangible personal property but
TCJA has expanded it to include:

* Qualifying real property (QRP) described earlier as QIP including the following
improvements made to nonresidential QRP: roofs, HVAC, Fire protection and alarm
systems; security systems.

* Certain tangible personal property used predominantly to furnish lodging or in
connection with furnishing lodging.

* WARNING: This only applies to property used in an active TRADE or BUSINESS (see IRS
definition in Reg 1.179-2(c)(6)(ii). Therefore, property rented to others generally doesn’t
qualify unless the taxpayer purchases it, the lease term is less than 50% of the property class
life and for the first 12 months of the lease, business deductions on the property exceed 15%
of its rental income (i.e. NNN likely out!). More on this later.

Depreciation: Luxury Auto limits-IRC 168(k)
and 280F

* For passenger autos eligible for bonus depreciation, the increase to
the first year depreciation limit remains $8k

* The annual limit on the amount of depreciation allowed for passenger
autos for which bonus depreciation is not claimed for 2018 is $10k for
the placed in service year, $16k for 2"d year, $9,600 for 3™ year,
$5,760 for 4t and later years.

* Heavy SUV IRC 179 expensing limit remains $25k

1/15/2019
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Depreciation: Computer Equipment-IRC 280F

* Removed as a listed asset.

Charitable Contributions-IRC 170

* The 50% limit for cash contributions to public charities and certain
private foundations is increased to 60%, subject to 5 year
carryforward rule.

* No charitable deduction is allowed for payments to educational
institutions in exchange for rights to buy tickets or seating at athletic
events

1/15/2019
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Net Operating Losses (NOL’s)-IRC 172
New Excess Business Loss Rule-IRC 461(l)

* NOL’s: Limited to 80% of taxable income. Can’t be carried back but
can be carried forward indefinitely (exceptions for farmers and
insurance cos).

* New Form 461 for new Excess Business Loss Rule:

* New for non-C corporation taxpayers, excess business losses are not allowed
for the tax year, but are instead carried forward and treated as part of the
taxpayer’ NOL carryforward in subsequent years.

* This limitation applies: (1) after the application of PAL rules; (2) at individual level;

* Starting in 2018, an excess business loss is the excess of aggregate deductions over
income or gains of the taxpayer attributable to the taxpayer’s trades and businesses, plus
a threshold amount ($500k MFJ; $250k others). More on this later.

Form 461

- 361 Limitation on Business Losses “;:’ oo
B Attach 1o your tax return. ©18

Department of the Tru: .

e P Sy »Goto irs. for d the latest Placherart

10 | Enter any incolth
11 | Enter any los
| business. Sea insiructions. -

12 |Subtractline 11 from bne 10 . . . . . . . 4 4 . 4. e e e e . . . | 12 |
Limitation on Losses

13 [ line 12 is a negalive number, enter it here as a positive number. if line 12 is a positive number,
enterithereasanegativenumber . . . . . . . . . . . o 0 4 e w0 s 13
14 [AddlnesSand 13 . . . . . . . . . . . . . . .. . . .o . . . |14
15 | Enter $250,000 (or ssocoonnmum flingjointhy) . . . . . . . . . . . . . . . . 15
16 | AGd lines 14 and 15. If less than zero, enter the amount from fine 16 25 a Positive number on
Schedule 1 (Form 1040), line 21. See instructions if you are filing a tax retum other than a Form
1040. If zero or greater, do not attach this formtoyourtaxretum . . . . . . . . . . . . 16
For Paperwork Reduction Act Notice, see the separate instructions. Cat. No, 166541 Form 461 2018
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Domestic Production Activities Deduction
(DPAD)-IRC 199

* Repealed

* Although elements are included in the new QBID 199A and sub-section (g) for
agricultural and horticultural cooperatives (AgCoop).

Qualified Business Income Deduction (QBID)-
IRC 199A

* See special section in your handout materials including summary of
IRC 199A, proposed Regs., examples in Regs., and worksheet(s)
included in PUB 535 and Form 1040 instructions for line 9.

1/15/2019
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Medical Expense Deduction-IRC 213 (and 56)

* The Schedule A threshold for medical expense deductions is 7.5% of
AGlI for both regular and AMT tax calculations.
* Goes back to 10% for everyone starting in 2019.

Disallowance of Entertainment-IRC 274

* Business deductions for entertainment expenses are generally
disallowed after 2017
* The 50% limitation on business related meals expense directly related to the
conduct of a business continues.

* Meals for the convenience of an employer is non-taxable fringe benefit to employee but
now only 50% deductible by employer (after 2025 fully disallowed).

1/15/2019
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Pension loan offset amount rollover-IRC 402

* If an employee has a loan from their pension [403(b) and 458(b)] at
severance from employment, the loan offset amount rollover period
is extended from 60 days to the date of the tax years timely filed
return plus extension.

Roth IRA Conversions-IRC 408

* Roth-IRA Re-characterizations:
« Disallowed for Conversions
« Still allowed for Contributions

* Permanent change that doesn’t sunset after 2025

1/15/2019
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Cash Method of Accounting-IRC 448 (and
263A, 460, 471 and 481)

* Beginning after 2017, TCJA expanded the universe of “small business”
taxpayers (other than tax shelters) that may use the cash method of
accounting that satisfy a $25 million gross receipts test (average last
3-years), regardless of whether the purchase, production or sale of
merchandise is an income-producing factor [IRC 448(c)].

* In addition, such taxpayers are not required to account for inventories under

IRC 471 or 263A. Instead they may treat inventories as non-incidental

materials and supplies or conform to their financial accounting treatment of
inventories.

* See Rev. Proc 2018-40 and 31 for Form 3115 preparation procedures re a small business
may obtain auto IRC 481 consent to change to the cash method of accounting per TCJA.

S Corporation conversions to C Corporations-
IRC 481 (and 1371)

* TCJA also provides for favorable IRC 481 adjustments for conversions
from S to C corporation. See materials for details.
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Qualified Tuition Programs (QTP’s)-IRC 529

* New expanded use of 529 plan account funds: The term higher
educational expenses is expanded to include tuition at an elementary
or secondary public, private, or religious school, up to $10k limit per
tax year, per student.

* TCJA also modified certain rules relative to ABLE (IRC 529A) accounts
and QTP distributions to ABLE accounts.

* See IRC 25B for ABLE account savers contribution credit availability.

Partnership Technical Termination-IRC 708

* Starting 2018, the technical termination rule is repealed.

* Previously, a partnership is terminated for tax purposes if within a twelve
month period of time, there was a sale or exchange of 50% or more of the
partnership capital and profits interest.

1/15/2019
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Deemed Repatriation Transition Tax-IRC 965
(and new IRC 245A, 951A GILTI tax)

* To transition to a new territorial international tax system, TCJA levies a
one-time transition tax on post-1986 untaxed foreign earnings of specified
controlled foreign corporations (CFCs) owned by U.S. shareholders (owning
at least 10% of a foreign subsidiary) by deeming those earnings to be
repatriated. This could be via K-1’s from partnership investments.

* Some individual’s 2017 returns may have been impacted resulting in additional tax.

See the following for additional guidance: IRS News Release 2018-131; Form 965-A
and instructions for Form 1040 Schedule 4 line 63; Pub 5292.

* Starting in 2018 a new global intangible low-taxed income (GILTI tax on
Form 8992) under IRC 951A, a U.S. shareholder of any CFC for a tax year
must include in gross income its GILTI for that year. Look for K-1 entries.

Exchange of property held for productive use
or investment-IRC 1031

* Like-kind exchanges are allowed only with respect to real property
that is not held primarily for sale

* Special transition rule: However, the like-kind exchange rules continue to
apply to exchanges of personal property if the taxpayer has either disposed of
the relinquished property or acquired the replacement property on or before
12-31-17.

* IRC 1031 no longer contains express “like-kind” exclusion language relative to
partnership interests. Furthermore, section 1031(e) does address an election
under IRC 761(a) out of sub-chapter K partnership treatment such that
taxpayer may be able to look thru the partnership to see the assets of that
partnership in order to qualify for 1031 exchange of real estate treatment.
Further guidance is needed.
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Partnership Interests held in connection with
performance of services-IRC 1061 (and 83)

* Partnership Carried Interest Rule: TCJA imposes a new 3-year, rather
than 1-year, holding period requirement for the partnership carried
interest to be treated as long-term capital gain rather than ordinary
income.

Self-Created Property Capital Asset Rule-IRC
1221(a)(3)

» With regard to dispositions after 2017, TCJA expanded the list of self-
created assets excluded from the definition of a capital asset under
IRC 1221(a)(3) with the addition of the following:

* Patents (IRC 1235 rule didn’t change so might still get CG treatment)
* Inventions

* Models or Designs (whether or not patented)

* Secret Formulas or Processes

* The new rule applies to assets which are held either by the taxpayer
who created the property or by a taxpayer with a substituted or
transferred basis from the taxpayer who created the property (or for
whom the property was created)
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Estate and Gift Tax-IRC 2001 (and 2010)

e Starting in 2018, the new Estate and Gift Tax threshold amounts
increased to $11,180,000 per person regarding the Unified Credit and
Lifetime Transfers.

* Plus deceased spousal unused exclusion credit amount

* IRS issued Prop. Regs. That would protect pre-2026 gifts from the post-2025
drop in the exclusion amount.

ACA Individual Mandate-IRC 5000A(c)

* Starting in 2019, TCJA reduced to zero the individual shared
responsibility payment (also referred to as the penalty). The ACA
required individuals, who were not covered by a health plan that
provided at least minimum essential coverage, to pay a shared
responsibility payment (?...tax not penalty...?) with their federal tax
return. Therefore, starting in 2019 there will be no individual income
tax penalty for failure to have health insurance.

¢ TCJA leaves intact the IRC 1411 NIIT 3.8% tax and .9% additional Medicare Tax.
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« Next we will launch into the new [RC 199A QUG/ifi@d
Business Income Deduction (QBID)

1/15/2019

QBID-Background and basics before building a

detailed understanding of 199A complexities

* Per IRS Prop. Regs. Preamble: Congress enacted section 199A to
provide individuals, estates, and trusts a deduction of up to 20% of
QBI (Qualified Business Income) from domestic business, which
includes trades or businesses operated as a sole proprietorship or
through a partnership, S corporation, trust, or estate.

* Anticipated Impacts on Administrative and Compliance Costs:

* Estimated total annual reporting burden: 25 million hours;

* Estimated average annual burden hours per respondent will vary from 30 minutes to 20
hours, depending on individual circumstances, with an estimated average of 2.5 hours;

* Estimated number of respondents: 10 million;
* Estimated annual gross compliance costs: $1.3 Billion
* PRACTICE POINTER: Review engagement letter/fee schedule and time
allocations.
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Handout Materials: Technical (IRC and Prop.
Regs.) and Practical (Form 1040 line 9 QBID
instructions/worksheet and IRS Pub 535)

* Technical: Substantial authority per Reg. 1.6662-4(d) includes the IRC,
Regulations, court cases and congressional intent as reflected in
committee reports including joint explanatory statements of
managers included in conference committee reports.

* See the summary (including terms, definitions and explanations) in your
handout materials of IRC, Prop. Regs. & JCT explanatory statements.

* Practical: While not substantial authority, as tax practitioners we rely
on the IRS tax forms, instructions and publications explaining in less
technical language the expected compliance IRS requires.

* See the Form 1040 line 9 QBID instructions and simplified worksheet
¢ Also see the IRS PUB 535 with worksheet 12-A and Schedules A,B,C & D.

Practical continued: Overview of Simplified
Worksheet

* Simplified Worksheet: Only 17 lines with QBID amount from line 15
being transferred to Form 1040 line 9 (or if non-grantor trust/estate
to Form 1041 where instructed).

* Key data required for 2018: QTB, QBI, QREIT, QPTP, Tl and Net “Capital Gains”.

* Threshold Amounts (TA): Only used if 2018 taxable income before QBID is less
than or equal to $157,500 ($315,000 if married filing joint). Otherwise use
Worksheet 12-A.

* Only used if taxpayer is not a patron in a specified agricultural or horticultural
cooperative (AgCoop). Otherwise use Worksheet 12-A.

* If the net QBI of all QTB’s is less than zero then the QBI net loss is carried over
to following year as it’s own separate QTB.
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Form 1040 - Line 9 Worksheet (1/2)

2018 Qualified Business Income Deduction—Simplified

Form 1040 - Line 9 Worksheet (2/2

ey Q.—".EE. ir;’;‘_’ﬁ'ﬁu-
ElE A ey e
S e Ak
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QBID Simplified Worksheet Formula:

* QBID = the lesser of:
* Line 10 [(20% of net QBI from QTB’s shown on lines 1 to 5)+(20% of net QREIT+QPTP shown
on lines 6 to 9)], or
* Line 14 [20% of TI-(net Capital Gains + Qlfd Dividends) shown on lines 11 to 14]

* THIS BASIC QBID FORMULA IS REPEATED IN THE MORE COMPLEX WORKSHEET
12-A WHICH INCLUDES THE MORE COMPLEX FEATURES OF SSTB (Sch A), TI OVER
TA PHASE-OUT FORMULA’S USING QBI W-2’'S AND QP UBIA, AGGREGATING (Sch
?S), PI{%S)S NETTING (Sch C) AND AGRICULTURAL/HORTICULTURAL COOPERATIVES

C .

* QBID Planning FYIl: Maximum QBID is achieved when line 10 and 14 are equal i.e.
net QBl'and Tl (less CG) are equal. Think about those planning strategies that
impact one but not the other as possible waKs to maximize QBID. Examples might
be CG loss harvesting, pensions or IRA’s, Roth conversions, depreciation elections
and other Tl management items.

* Additional planning is appropriate to get Tl below TA to avoid QBID phase-out.

Simplified worksheet examples in Prop. Regs.
Section 1.199A-1(c):

* The Prop. Regs have four computational examples with Tl below TA:
* Examples 1 and 2 are illustrated later.

* Example 3 involves a married couple with Tl of $270k, an S-corp QTB with QBI
of $100k. Because QBI is below Tl therefore QBID is 20% QBI or $S20k with
projected tax savings of $4,800.

* Example 4 are the same facts except they also have net QREIT and QPTP
income of $1500. Therefore 20% of QBI is $20k plus 20% of net QREIT/QPTP is
$300 so QBID is $20,300 and projected tax savings is about $4,900.
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Practical continued: Overview of “Complex”
Worksheet 12-A

e “Complex” Worksheet 12-A: Contains 39 lines with QBID amount from line 37 transferred

to 1040/1041. Also includes Schedules A, B, C and D to calculate necessary parts of
worksheet including DPAD for patrons of Agricultural or Horticultural Cooperatives
(AgCoop). There is an ordering rule to the schedules: Start with Schedules B then C, A
and D before starting worksheet 12-A.

* Because Worksheet 12-A does everything and more that the Simplified Worksheet does, with the

added complexity of phase out calculations because income is over the threshold amounts, the
following additional data is required for 2018:
e SSTB..Sch A.. (Specified Service Trade or Business) discussed in detail in your materials,
« Special Rules apply when combined with a non-SSTB QTB (in your materials);

Loss Netting..Sch C.. (this spreads proportionately all QTB’s with loss QBI across profit QTB’s),

QP (Qualified Property) with special rules in your materials,

UBIA (Unadjusted Basis Immediately After Acquisition) with special rules in your materials,

W-2 (special rules in your materials)...must file all payroll tax returns with FICA/Medicare wages; PEO rules.
AgCoop...Sch D...discussed in your materials but not reviewed today.

e o o o o o o

TA ($100k if MFS).

Aggregating Election..Sch B.. (if qualify, this allows non-SSTB’s to group QBI items...income, W-2 and UBIA info),

Phase-out formulas: Applicable Percentage and Reduction Amount in materials. Phase-out range is $50k above

QBID “Complex” Worksheet 12-A formula:

* QBID = the amount using the “General Test” (i.e. see the Simplified
worksheet formula) or, if Tl is over TA and/or taxpayer has AgCoop
income, then the lesser of the General Test or the lesser of the
following:

* “Wage Limit Test” = greater of:

* 50% of QTB wages, or

* 25% of QTB wages and 2.5% QP UBIA
* “Phase-out Test”:

* |f SSTB then wage limit test using Applicable Percentage and Reduction Amount
formula’s

* If QTB but not a SSTB then wage limit test using the Reduction Amount formula.
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Worksheet 12-A (1/2

Worksheet 12-A. Qualified Income

Koep for Your Rocords il

Part I: Trade, Business, or Aggregation Information

) Name (b) Chack if (c) Chack if (d) Taxpayer (e) Check i Patron
specified service  Aggregated ification

Multiply o 2 by 20% (0.20). I your taxable income is $167,500 o lass
($315,000 if marmied filing jointly), skip iines 4 through 12 and anler line 3 on
MMB1Y .iuvcccccccceccecossscssssesssnssnscssasssasssssnssssnsnnse

Ammncdw:wum the trade, business, or

aggregation
Maltiply e 4 by 50% (0.50)

Multiply line 4 by 25% (0.25)

Allocable share of the unadjusted basis of all quakfied property

Multiply ine 7 by 2.6% (0.025) ...

Acdlines6and8 ...

Enter tha greater of lina 5 or ine 9

wzwquwmmpwm Enter tha smaller of ine 3 or
ine 1

Mnmmm.aummmunze Wany. Ses
instructions. .

mwmmmmmmw Entor the
groaterof lina 11 or line 12

thmxﬁlm Enter the amount from Scheduie D, line 6, r-ny

O incomo 1dtrom biné 13 ..

business. Add all amounis repx

Worksheet

12-A (2/2

Part lil: Phased-in Reduction

Caution. Complota Part lil only if your tmxable incoma is more than §157,500 out not $207,500 (§315,000 and $415,000 if married
fHing jointly), and in@ 10 is less than fing 3. Otherwise, skip Part il

A 8 c
17. Entor amouns from lins 3

18. Enter the amount from ina 10 .

19. Subtract line 18 from ine 17 ..

20. Tmmmmmm

21 “r"hd'.l Erﬂrl‘ﬂ#ﬂtﬂlimlmw

jointy) .
22 Subtractine 21 fom e 20 -
23. Phase-in range. Enter $50,000 ($100,000 if married filing

= w Tty ine 24

as. Sudlract ine 34 mms.lmuhu.m-c-
36. Incoma Emitation. Mulliply line 35 by 20% (0.20) . - . . 26,
ar.

7. Qualified business INcome deduction. Enter 1he smaller of line 32 o7 ne 36 .
38. Total qualifiad REIT dvidend and qualiied PTP loss cammytorward. Acd ines 28 and 29, I zero

OF QOB GMIE D= .eeeeeeerenncanstuetsesesarasesessnsncnnsssnansnne S
%. mmmm1w)mmmlm or horticutural coopertive. Dor

mmmnnmhkummwmrvmmuwomm

instrucions for Form 1040,B08 10 ......... ..ot . 2.
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Worksheet 12-A Schedule A

Schedule A—Specified Service Trades or Businesses (SSTB) Keep for Your Records

Caution. Complete Schedule A only if your trade or business is a specified service trade or businass and your taxabla incoma is
more than $157,500 but not $207,500 ($315,000 and $415,000 if married filing jointly). Iyourmnua Incoma isn't more than

$157,500 ($315,000 it married filing jointly), and you aren't a patron of or don't use this
worksheet; instead, use the Qualified Business Income D in the ions for Form 1040,
Otherwise, D before beginning Part . If your taxable income Is more than $207,500 ($415,000 if married filing

jointiy), your specified servica business o0 docan't e qualify for the deduction.

88TB1 SSTB2 SSTB3

1a. Trade or business name:
1b. Texpayer identification number
2. Qualified business income from the trade or business ...
3. Allccable share of W-2 wages from the Irade or business
4. Allocable share of Ihe unadjusted basis of all qualified property .
5. Taxable incoma bafora qualified business income deduction ...
6. Threshold. Enter $157,500 (315,000 if married filing jointly)
7. Subtract lina 6 from line 5
8. Phase-in range. Enter $50,000 (§100,000 if married filing jointly) . .
9. Divide line 7 by line 8
10. Applicable percantage. Sublract line S from 100% ..........cooeivaianiinnans
11. Applicable percentage of qualified business income. Multiply lina 2 by lina 10. Enter this amount

on Schedule C or Part I, line 2, for the correspanding trade or business, as appropriate .......
12. Applicable percentage of W-2 wages. Multiply line 3 by fine 10. Enter this amount on Part Il,

lina 4, for the corresponding trade or business, as appropriate ............ccceveveeeenanann
13. Applicable percantage of the unadjusted basis of quaiified property. Multipiy ine 4 by line 10.

Enter this amount on Part ll, line 7, for tha corresponding trade or business, as

BPPIOPHAIE ... evvinriiesreonraniteaactiatiteottasaiitstitsetrterasatiresrsanainy

Worksheet 12-A Schedule B
Wi AV AN R P AV

Aggregation:
1.  Provide a descripticn of the Irade cr business and an explanation of the factors met that allow the aggregalion in accordance
with Ragulations saction 1.180A-4.

2. Has this irade or business aggregation changed from tha prior year? This includes changes in the aggregation due 1o a trade
or business being formed, acquired, disposed, or ceasing operations. If yes, axplain.

a (f) Qualified
() Unadjusted REIT
(¢) Qualified basis dividends and
(b) Taxpaysr business immediately  qualified FTP
(a) Name of trade or business number (d) W-2 wages aMer acquisition Income/(loss)

4. Totals. Total columns (c), (d), () and (f). Entor the total

amounts on Schedute C or Parts Il and IV of Worksheat

12-A, as appropriale. See insructions ..................
Note. If you have more than ona aggregatad group, attach additional Schedules B. Name the additional aggregations 2, 3, 4, and
80 forth,
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Worksheet 12-A Schedule C
cerante o n MHMET B HQ mem

(a) Qualﬁed business, duction for |

1.
2. Qualified business net loss carryforward fromprioryears ............ ... . il
3. Total Irade or business losses. Combine the negative amounts on lines 1, column (a), and 2, for all
trades and businessas. Enter 25 a negative nUMBEr .. ..........eeviierrnariieirnarnrasneeninns
4. Tolal trade or business income. Add the positive amounts on line 1, column (a), for afl rades and
DUSIMEESEE ... icuivinvrarensnsnsnooesensnnsisianssssssssasnssssasnsrssssssonnssassnnns
5. Losses netted with income of other trades or busin Enter as a negative number, the sma!ler of
the absoiute value of line 3 or line 4. Allocate this amount to each trade or business on line 1, column
(D). SeainslrUCHONS ......cooiieernnrreiierioneioasasssessossasssasastnssssssasssasssasssn
6. Qualified business net loss carryforward. Subtract line 5 from line 3. If greater than zero,
OO o0r . uiiuiianieninararrranssarasrransrrar iaat i I Ene Ittt IRt rI et snRRseetas

Worksheet 12-A Schedule D

Schedule D—Special Rules for Patrons of Agricultural or Horticultural m
Cooperatives (Coop) Keep for Your Records
Caution. Complele Schedule D only if you're a patron of an agricultural or horticultural cooperative.
Coop 1 Coop 2 GCoop 3
1a. Trade, business, or aggregation NAMA: .. ... ......coeieiuiiiinninnnnnnns
1b. Taxpayer identificationnumber ....... ..ot
2. Qualified business income all
cooperative ...........cciiiiiiiiiiiaia.t
3 Multiply line 2 by 9% (0.08) ..................
4 W-2 wages from trade or business allocable to the qualified payments .......
5. Multiply line 4 by 50% {0.50) .. ...\ ueeiinteee ettt
6 Patron reduction. Enter the smaller of line 3 or line 5. Enter this amount on Part
Il, line 14, for the corresponding trade orbusiness .............covieviiinns
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QBID “Complex” Worksheet 12-A Formula:

* When Tl is over the TA, or the taxpayer has QBI from AgCoop QTB’s, this
Worksheet 12-A and Schedules A,B, C and D are potentially required. The
following features make this worksheet and schedules complicated:

* Mandatory Loss Netting (Sch C) on a proportional QTB QBI basis. This schedule must
be prepared first, unless aggregating is elected, before others or worksheet 12-A;

* Elective Aggregating (Sch B) which combines allocable income, W-2 wages and UBIA
from QP of QTB'’s that aggregate. If elected this is the first schedule to prepare;

* Phase-out of potential QBID on a per QTB basis depending upon if QTB is an SSTB or
not and if Tl is above TA plus phase-in limit

» SSTB’s get completely phased out within phase-in range subject to applicable percentage and
excess amount reduction formula’s (Sch A plus 12-A)

* Non-SSTB'’s are subject to excess amount reduction formula within phase-in range otherwise
above that just use the wage limit test to limit QBID (worksheet 12-A)

199A New Terms and Definitions:

* Your handout materials reflect the Acronym for new 199A Terms then define
them per the IRC or Prop. Regs. The following are the main terms for today’s
presentation related to the Simplified Worksheet:

* QTB: Qualified Trade or Business...this is the most basic term we must understand to
determine if our client has any QTB’s that would qualify for the new QBID. Plenty of
confusion revolves around the meaning of this term, especially related to rental activities
other than QTB self-rental situations, which we will attempt to clarify.

* RPE: Relevant Pass-thru Entities are QTB’s organized as partnerships, S-corporations and trusts/estates
that have special reporting rules regarding their QBI information.

* QBI: Qualified Business Income...means the net amount of qualified items of income, gain,
deduction, and Joss effectively connected to any QTB within the USA owned by the taxpayer
and included in TI. We will discuss things specifically excluded along with the Prop. Reg.
(Exampilgzs‘gnd possible disguised effectively connected expenses located elsewhere on a

orm .

* QREIT: Qualified REIT income is ordinary income (1099-DIV box 5 usually).

* QPTP: Qualified Publically Traded Partnerships..See the special K-1 codes with this info.

* TI: Taxable Income before QBID.

. IIlet Capital Gains: Defined as Qualified Dividends plus the smaller of Schedule D line 15 or
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Step 1: Determining your QTB

* Per the 199A Prop. Regs., a QTB means an IRC 162 trade or business (TB)
other than the TB of perf‘orming services as an employee. This is based on
the fact that the definition of TB under IRC 162 is “derived from a large
body of existing case law and administrative guidance interpreting the
meaning of TB in the context of a broad range of industries. “ The preamble
states that QBID is not based on the taxpayers level of involvement in the
business meaning both active and passive owners of IRC 162 TB’s may be
entitled if they satisfy all the requirements.

* Rev Proc 2019-3: IRS updates list of “No Rule” areas which includes 162 TB.

* Most courts apply the Comm. v. Groetzinger (USSC, 2987) standard to
distinﬁuish between a TB activity and a hobby. The Supreme Ct reiterated
that the question of whether a taxfpayer is engaged in a TB requires an
examination of all of the relevant facts.

The IRC 162 Facts and Circumstance QTB test:

* In applying the facts and circumstances test, courts have focused on three
mutually dependent factors indicative of whether a TB exists. Note how IRC
162 TB determination also draws upon other statutory tests e.g. 183, 195,
167, etc.

* First, the taxpayer must undertake an activity intending to make a profit. Look to
motive (state of mind) and examine the primary purpose of the taxpayer (i.e. good
faith intentions; see IRC 183);

* Second, the taxpayer must be regularly and actively involved in the activity. This
requirement contemplates extensive business activity over a substantial period of
time as opposed to a one-time venture or investment including a sporadic activity,
hobby, or an amusement diversion (i.e. taxpayer must do more than merely owning
the property in order to establish that a rental activity is a QTB; see IRC 165, 166).

* Third, the taxpayer’s business operations must actually have commenced i.e. it has
advanced beyond the start-up and pre-opening phase (see IRC 195 requirement);
and assets have actually been placed in service éee IRC 167,168, 179).
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Threshold QTB 162 Determination:

* Whether a taxpayer’s activities meet these TB factors depends on the
facts and circumstances of each case. Numerous court cases have
concluded both for and against QTB status with regard to rental real
estate activities. You and your client must analyze and decide this
fundamental issue before moving on.

* Ohana v. Comm (TCM 2014-83): “A married couple who owned two homes,
one of which they lived in and renovated while monitoring the home market
with an eye toward potential sale, and the other of which they rented out but
eventually planned to occupy, were held to have neither engaged in the

activity with sufficient frequency nor possessed the required profit motive
necessary to meet the standard for being engaged in a TB.”

* Woody v Comm (TCM 2009-93): Rental real estate was TB but hadn’t started
yet.

Threshold QTB 162 determination continued:

* David Keefe, et ux...the 2" Circuit Ct of Appeals ruled against TB after
examining the taxpayers efforts to rent the property; maintenance
and repairs supplied by them or agent; employment of labor to
manage property or provide services to tenants;

* Gilford ct. ruled for TB who owned eight buildings on eight separate
parcels of land where taxpayer used managing agent;

* Fackler ct. ruled for TB even though taxpayer was full time lawyer,
visiting property once or twice per month (1 or 2 hrs each time);

* Murtaugh ct. ruled for TB which involved renting two timeshares.
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Threshold QTB 162 Determination continued:

* Once the 3-factor test is satisfied, then determine if it is a single
unified TB or multiple separate TB’s.

* The determination is made at the entity level. With regard to sole-
proprietorship businesses (Schedules C, E and F) Treasury regulations group
TB’s unless each keep a complete and separate set of books and records.

* Grouping under IRC 469 is not determinative for purposes of IRC 199A.

* Courts have also evaluated based on common management, shared office
space, shared employees, and nature of business.

* Note the Regs have a special self-rental rule: Even if the rental of property
doesn’t rise to the level of an IRC 162 TB, it is still treated as a TB for QBI
purposes if rented to a QTB that has 50% or more common ownership.

Let’s now look to some Treasury Regulations

for guidance:

* 1.199A-1(d)(4)...examples 1 and 2 both deal with Sch E sole-proprietorship
rental real estate activities with the determination such were QTB’s. Both
involve Tl over TA therefore UBIA of QP is essential. Because land is not
depreciable, example 1 resulted in zero QBID. Example 2 had depreciable
UBIA resulting in QBID of $250k and projected tax savings of $92,500.

* 6041 and regulations: A taxpayer whose rental real estate activity is a TB is
subject to the IRC 6041 information return reporting requirement e.g.
Form 1099-MISC. But a taxpayer whose rental real estate activity is not
considered a TB (i.e. just engaged in a passive investment activity) is not
required to file Forms 1099.

* The 2010 Small Business Act imposed 1099 filing requirements on all rental real
estate activities until the 2011 Taxpayer Protection Act repealed the requirement.
* Note the Schedule E Part | questions A and B asking if rental TB filed Forms 1099.

1/15/2019

50



Active conduct by the taxpayer of a TB per IRS

Reg. 1.179-2(c)(6)(i)

* (i) Trade or business. For purposes of this section and §1.179-4(a), the
term “trade or business” has the same meaning as in section 162 and
the regulations thereunder. Thus, property held merely for the
production of income or used in an activity not engaged in for profit
(as described in section 183) does not qualify as section 179 property
and taxable income derived from property held for the production of
income or from an activity not engaged in for profit is not taken into
account in determining the taxable income limitation.

Active conduct by the taxpayer of a TB per IRS

Reg. 1.179-2(c)(6)(ii)...continued

. (ii?]Active conduct. For purposes of this section, the determination of
whether a trade or business is actively conducted by the taxpayer is to be
made from all the facts and circumstances and is to be applied in light of
the purpose of the active conduct requirement of section 179(b)(3§(A). In
the context of section 179, the purpose of the active conduct requirement
is to prevent a passive investor in a trade or business from deducting
section 179 expenses against taxable income derived from that trade or
business. Consistent with this purpose, a taxpayer generally is considered
to actively conduct a trade or business if the taxpayer meaningfull
participates in the management or operations of the trade or %usiness.
Generally, a partner is considered to actively conduct a trade or business of
the partnership if the partner meaningfully participates in the
management or operations of the trade or business. A mere passive
it?ve_stor in a trade or business does not actively conduct the trade or
usiness.
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Active conduct by the taxpayer of a TB per IRS

Reg. 1.179-2(c)(6)(ii)...Example

* (iii) Example. The following example illustrates the provisions of paragraph (c)(6)(ii) of this section.

* Example. A owns a salon as a sole proprietorship and employs B to operate it. A [ﬁeriodically
meets with B to review developments relating to the business. A also approves t
budget that is prepared by B. B performs all the necessag/ operating functions, including hirin
beauticians, acquiring the necessary beauty supplies, and writing the checks to pay all bills an
the beauticians' salaries. In 1991, B purchased, as provided for in the salon's annual budget,
equiﬂment costing $9,500 for use in the active conduct of the salon. There were no other
purc

a grocery store. C, a partner in PRS, runs the grocery store for the partnership, making all the
management and operating decisions. PRS did not purchase any section 179 property during
1991. A's allocable share of partnership net income was $6,000. Based on the facts and

circumstances, A meaningfully participates in the management of the salon. However, A does not
articipate in the management or operations of the trade or business of PRS. Under

meaningfull
section 179 bg)(3)(A) and this paragraph (c), A's aﬁgregate taxable income derived from the active
conduct by A of any trade or business is $8,000, the net income from the salon.

e salon's annual

ases of section 179 property during 1991. A's net income from the salon, before any section
179 deduction, totaled $8,000. A also is a Fr])artner in PRS, a calendar-year partnership, which owns

Rental QTB example/comments by JCT Part ||
199A General Explanation December 2018:

* “An activity that is treated as a TB for all relevant Federal income tax purposes
(and that keeps a complete and separable set of books and records) may be
treated as a QTB.”

* For example, assume that an individual owns a rental building in which the
ground floor space is rented to 3 unrelated commercial establishments (a coffee
shop, a drycleaner, and a newsstand) and the upper floors hold apartments
rented to residential tenants. For Fed tax purposes, the individual accounts for
the rental activities with respect to the entire building using a single set of books
and records. Assume further that the individual materially participates in the
rental activity, IRC 168 depreciation is allowable with respect to the building, and
deductions for expenses with respect to operating and maintaining the building
are allowable under IRC 162. Because a complete and separable set of books and
records is kept with respect to the entire building, and because deductions under
IRC 162 are allowable, the real estate rental TB is a QTB for purposes of IRC 199A.
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The trouble with NNN “Net Lease” rentals:

* Typically, it will be difficult for a taxpayer to demonstrate active
participation in a net lease property since such an arrangement
transfers the operating expenses (and thus any related work) from
the owner to the tenant.

* |RS Passive Activity Audit Guide describes a Net Lease when (1)
deductions (other than interest, taxes, and depreciation) are less than
15% of gross rents, or (2) the lessor is guaranteed a specific return or
against loss of income.

“Does Net Rental Income Qualify for the
Section 199A Deduction?”

* This is the title to an article written by David M. Fogel, EA, CPA, USTCP, that is
definitely worth reading. You can find it on his website online at:

e https://imgl.wsimg.com/blobby/g0/310b78c2-6a3e-4922-acb3-
709b44966191/downloads/1cjlau49p 579493.pdf

* David Fogel is a familiar name and popular author to the professional tax community
including CSEA and NAEA. He is located in Roseville, CA and can be contacted via his
website address at: https://fogelcpa.com

* The article is well footnoted with plenty of case and regulatory authority
(some of which is cited in this presentation) illustrating how the facts and
circumstances of each case independently determine the outcome of
whether rental real estate is a QTB. It discusses residential, commercial and
“net lease” scenarios with examples both for and against QTB status.
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Determining your rental QTB from Pub 535:

* “The ownership and rental of real property doesn’t, as a matter of law,
constitute a TB, and the issue is ultimately one of fact in which the scope of
your activities in connection with the property must be so extensive as to
give rise to the stature of a TB. However, the rental or licensing of property
to a commonly controlled TB is considered a TB under section 199A.

* Question: Do you now understand that the determination of this issue is
not a simple exercise therefore rigorous analysis of the facts and
circumstances is necessary to arrive at the correct and defensible
conclusion?

* Ethical issue: Don’t let loss rentals conveniently escape QTB status or profit rentals
conveniently qualify for QTB status.

* Practice Alert: Our tax software may require us to override default assumptions that
the activity is or is not a QTB.

Practical Tax Practice QTB sole-proprietorship
thoughts re “rentals”:

1. Sch E sole-proprietorship rentals:
* Profit Motive:
* If client rents under market to family or friends then probably not QTB
* If client rental is vacation rental with personal use also then probably not QTB
* Active, continuous, regular:
* If client rental is “net lease” then probably not QTB
* If client does no management functions or oversight then probably not QTB
* Placed in service:
* No QTB until rental is an ongoing concern rather than start-up phase
* Self-rental to QTB:
* Yes, statutorily treated at QTB.
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Step 2: Determining your QBI

* There are many things excluded from the definition of QBI including the
following (but see the handout materials for details):
* Investment items such as capital gains or losses, dividends and interest
* What about IRC 1231 depreciation recapture ordinary income? | believe this is QBI.
* Pensions and Annuities

* Wages (reasonable comp paid to QTB owner (ethical issue?)...which usually includes
benefits such as health ins and pension) and Guaranteed Payments (which usually
includes benefits such as health insurance). Also see IRS Notice 2018-64 on wages.

* Pre-2018 previously disallowed IRC 469 PAL suspended losses
* |IRC 172 NOUs. However, to the extent that the NOL is disallowed under IRC 461(l),
the NOL is taken into account for purposes of determining QBI
* Two Tests for QBI: (1) Must be connected to a QTB, and (2) must be
included or allowed in determining Tl for the tax year.

Two Factor Test of qualified items of QBI (income, gain,
deduction, and loss) per IRC 199A(c); 1.199A-3

1. Effectively Connected domestic QTB within meaning of IRC 864(c):

* Factors taken into account shall include an Asset Use Test and Business
Activities Test. In both cases, due regard shall be given to whether or not such
asset or such income, gain, or loss was accounted for through such QTB.

* Asset Use Test: the income, gain, or loss is derived from assets used in QTB
* Business Activities Test: the activities of such QTB were a material factor in the
realization of income, gain, or loss.

* Notice the IRC 864(c) test doesn’t address “deductions” which is one of the
QBI items in 199A we are trying to determine (probably because of the NRA
focus of IRC 864 with it’s withholding at source rules) but it does address a
“due regard of QTB accounted for reporting”. This may explain the different
treatment of similar items between a sole-proprietorship vs RPE such as S-
corp or partnership where owner wages and GP of partners is statutorily
excluded.
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Two Factor QBI Test continued:

2. Included or allowed in determining taxable income for the tax year:

* The Regs provide the following example/illustration:

* Ifin 2018 a QTB with $100k of income, purchases FF&E of $25k that is depreciated over
5 years rather than expensed under IRC 179(i.e. $5k/yr for five years), then QBI for 2018
is $95k;

* If an individual owns an interest in a QPTP, and for the taxable year is allocated a
distributive share of net loss which is disallowed under the passive activity rules of IRC
469, such loss is not taken into account for purposes of IRC 199A because it was not
included or allowed in determining Tl for that year;

* However, losses or deductions that were disallowed, suspended, limited, or carried over from
taxable years ending before 1-1-18 (including under 469, etc.) are not taken into account in a
later taxable year for purposes of computing QBI;

* WARNINIG: Therefore we must keep track of pre vs post 1-1-18 suspended PALs.

Determining QBI from example 1 in Prop Regs
1.199A-1(c):

* Facts: Single taxpayer; sole-proprietorship (Sch C computer repair) QTB with QBI
of $100,000; TI of §81,000.

* Tax Return should look like this:
+ SchCQBl.......... $100k
* Less % SE tax......($7k)
e Less Std Ded.......($12k)
o Tl 581k

* QBID is 20% of the lesser of QBI or TI. In this example QBID is $16,200 and potential tax savings $3,500.

¢ NOTE: The facts ﬁive us QBI but it doesn’t seem to include the S7k AGI deduction
for ¥ SE tax. Shall we assume QBI expenses exclude % SE tax of the Sch C owner?
How about the other business related adjustments to AGl such as pension or
owner health insurance?

* Possible Answer: The proposed regs and examples are silent so | assume we don’t

reduce QBI by those items because they are not considered effectively connected
to the QTB. Perhaps IRS just didn’t give us all the facts to reach this conclusion.
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Determining QBI from example 2 in Prop Regs
1.199A-1(c):

* Facts: Assume same facts as example 1 except taxpayer has net capital
gains of $7k and Tl is reduced to $74,000.
* Tax Return should look like this:

Sch C QBl.......... $100k
e Sch D CGrs......... S7k

¢ Less other non-QBI deductions the facts don’t provide....... ($26k)

* QBID is 20% of the lesser of QBI or Tl reduced by CG. In this example QBID is $13,400
and potential tax savings $3k.

* NOTE: While the facts don’t explain what the other $26k deductions relate
to (other than they are not QBI related), they must include at least Sch A
itemized deductions or Std Deduction. Perhaps this taxpayer also had SE
Bealr']ch insfurance and SEP but the reg example doesn’t tell us to reduce QBI

y that info.

Determining QBI from Form 461 and
instructions:

* Form 461 is new under TCJA and is a limit on business losses. The
instructions define TB to be an activity if your primary purpose for
engaging in the activity is for income or profit and you are involved in
the activity with continuity and regularity. The facts and
circumstances of each case determine if an activity is a TB. The
regularity of activities and transactions and the production of income
are important elements. You do not need to actually make a profit to
be in a TB as long as you have a profit motive. However, you do need
to make ongoing efforts to further the interests of your business.

* Form 461 requests TB info from Sch 1 lines 12 thru 21 (i.e. net income from
Sch C, E and F) but not adjustment to AGI deductions on lines 23 to 35
including % SE tax, pensions, SE health insurance.
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Determining QBI by choice of entity: Is this fair?

Gross income

Less owner wages or
guaranteed pmts (GP’s)

Less employer portion of
owner wage payroll taxes or
GP % SE tax

Less owner health
related deductions
Less owner pension
Net QTB Income
reported

QBI
Best entity for QBID

However

100,000

N/A

Not on Sch C but
adjustment to
AGI

Not on Sch C but
adjustment to
AGI

Not on Sch C but
AGlI adjustment

100,000

100,000

Winner

Owe SE tax on
full $100k

100,000
-11,500

Not on K-1 but
adjustment to AGI

Usually listed as
GP’s then F 1040
AGI adjustment

-20,000 K-1 code R

68,500

68,500 (?pension?)
Middle

Owe SE tax on
full $100k.
Review GP terms

100,000

-35,000

-3,500

-11,500

-20,000

30,000 + owner W-2 = $65,000

30,000

Last

No SE tax but owner wages and
employer payroll taxes reduce net K-1

Per statute QBI exclusions

Normal reporting by QTB

Normal reporting by QTB

Normal reporting by QTB

Per financial statements
normal reporting of QTB

If Tl is over TA, QBI
items of W-2 and
UBIA may favor S-corp

Choice of Entity continued...compared to new

C-corp tax rates:

* TCJA dropped top C-corp rates from 35% to a flat 21%. For some of
our C-corp clients with earnings less than S50k that means a tax hike
from 15% to 21% i.e. 6% increase. If we analyze choice of entity at the
highest rates, taking into consideration the double taxation effective
of those C-corp earnings when distributed to the owners, then the
following are the results:

* Pre TCJA tax cost for C-corp (35) + shareholder dividend (23.8 of net) = 50%
* Pre TCJA flow thru entity tax cost = 39.6%
* Post TCJA tax cost for C-corp (21) + shareholder dividend (23.8 of net) = 39.8%
* Post TCJA flow thru entity tax cost = 37% (on Tl - QBID) = 29.6% WINNER!!
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Determining QBI from RPE Schedule K-1 codes. Warning: If not
provided then presumed to be zero! If preparing these returns, do
you know what qualifies for these codes?

Code Category 1065 K-1 line 20 1120S K-1 line 17 1041 K-1 line 14 code |

QTB type if SSTB Statement Provided Statement Provided Statement Provided
QBlI z \Y Statement Provided
W-2 AA W Statement Provided
UBIA AB X Statement Provided
QREIT AC Y Statement Provided
QPTP AD z Statement Provided
Patron Statement Provided Statement Provided Statement Provided

RPE accuracy concerns:

* 1.199A-6 addresses reporting rules for RPE’s (i.e. K-1's from 1065,
1120S and 1041) requiring them to report all necessary QTB, SSTB,
QBI info as discussed in prior slide reflecting codes and statements.

* 1.199A-6(b)(3)(iii) states the following about failure to report info:

* If an RPE fails to separately identify or report on the Schedule K-1 (or any attachments
thereto) issued to an owner any items described in paragraph (b)(3)(1), the owner’s
share of such information then it will be presumed to be zero.

¢ Practice Alert: We all have clients with QPTP K-1 type investments that in a year of disposition
receive supplemental K-1 info to modify the 1099B basis with adjustment calculations
converting some basis info from Schedule D to Form 4797 to determine the IRC 1231 ordinary
income (which is QBI) recapture. Be sure the supplemental K-1 report authorizes these
entries as qualifying for QBI treatment under 199A.
* This reporting supplement reminder should also accompany returns we prepare for RPE
clients with K-1’s that might have depreciation recapture separately allocated entries.
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Status of “Final Regs” clarifications:

* Because of the US Govt shutdown that impacts IRS, very little is
known as to the current status of Final Regs and Final QBID Pub 535.

 Until then we will not have further clarification to many of the issues
surrounding this new 199A statute such as QBI “deductions”, etc...

* Practice Thought: Should we place on extension all such QBID client returns
until further clarification from IRS or Congress?

Special Rules and Definitions for Worksheet
12-A:

* Step 1: Aggregating Election determination (Sch B)

* Step 2: Loss Netting calculation (Sch C)
* Step 3: SSTB special rules and Sch A applicable percentage phase-out
* Step 4: AgCoop Sch D calculations

* Step 5: Worksheet 12-A. Begin calculations using revised QBI info
from Schedules A, B, Cand D
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Determining what QTB’s can elect
Aggregating (12-A Schedule B):

* If Tl is above TA then Aggregating may render a larger QBID because it
combines the QBI items of income, W-2, UBIA, QREIT and QPTP from
multiple QTB’s into a single QTB. See handout materials for special rules
and annual reporting requirements via Schedule B:

* SSTB's can’t Aggregate
* At least 50% common QTB ownership
* Satisfy at least two of three factors:
* Provide products or services that are the same or customarily offered together;
* Share facilities or significant centralized business elements;
* Operated in coordination with or reliance upon one or more of the QTB’s
* Election is irrevocable unless substantial change in facts/circumstances
* Practice Alert: Because QBI netting is mandatory then Aggregating may be best overall
strategy (see the 6 computational examples in Regs which support this conclusion).

* 1.199A contains 6 computational Aggregating examples (i.e. 7 thru 12) and

14 Aggregating illustration examples. See next slide.

Aggregating examples 7 & 8 from 1.199A-
1(d):

* Ex 7: Taxpayer has Tl of $2.7MM which includes 3 sole-
proprietorships with no QP UBIA as follows:
« X has QBI of $1MM with W-2 $500k
* Y has QBI of S1IMM with zero wages
* Zhas QBI of $2k with W-2 $500k

» Taxpayer doesn’t elect Aggregation, has Tl over TA phase-out range therefore QBID is
limited based on wage limit test as follows: X is $200k (smaller of 20% QBI or 50% w-2); Y
is zero because no wages; Z is $400 (smaller of 20% of QBI or 50% W-2). Total QBID is
$200,400.

* Ex 8: If taxpayer had Aggregated all three businesses then QB is
$2,002,000 and W-2 is SIMM therefore QBID is $400,400 (20% of
QBl).
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Loss Netting calculation (12-A Sch C):

* If an individual’s QBI from at least one QTB is less than zero, then that
loss must proportionately offset against each QTB with positive QBI
using Schedule C from Pub 535. This is mandatory however per the
Pub 535 instructions is done after any Aggregating Sch B election.

* 1.199A-1(d) contains four computational examples (e.g. examples 9
thru 12) with half also illustrating the QBID advantage of Aggregating:
* Ex9: QTB X has QBI of SIMM; QTB Y has QBI of S1IMM; QTB Z has QBI of

(5600Kk). Loss netting results in X and Y QBI netting down to $700K each i.e.
two positive QTB’s split $600k loss QTB therefore subtract $300k as offset to
positive QTB QBI. Because Tl is over TA and X,Y and Z each have different W-2
and UBIA info, after Aggregating election made, the QBID almost doubles for
this taxpayer.

Determining SSTB and Special Rules

* 1.199A-5 provides definitions of SSTB’s and expansive illustrations of what is and
is not covered. Review handout materials for details. For instance, real estate
agents/brokers and insurance agents/brokers are not SSTB's.

* Generally Pub 535 does a good iOb reiterating the Prop Regs but it’s 12-19-18 early draft
release mistakenly included real estate and insurance agents/brokers as SSTB’s.
* The Reﬁs include special anti-avoidance (e.g. segregation) rules dealing specifically with
controlled or affiliated group arrangements between SSTB’s and QTB’s:
e QTB De minimis rule: Two rules depending upon gross receipts ($25MM) and percentage (10%/5%) of
SSTB type business income generated by QTB;

* QTB Services/Property provided to an SSTB Rule: Three rules proportioning income depending upon 80%
(svc/property) commingling with at Teast 50% common ownership;

« Incidental to SSTB rule: If 50% common ownership, shared expenses and token 5% QTB gross income,
then QTB is part of the SSTB.
* The Regs contain 1 computational example and 11 SSTB and special rule illustration
examples. See next slide.
¢ Practice Alert: This is a minefield of potential trouble especially given the commingled nature of some
businesses our clients might own.
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SSTB example 6 from 1.199A-1(d):

* Example 6 is an SSTB with assumed facts from example 5 a non-SSTB.

* Common Facts: Married filing joint taxpayer with Tl of $375k and S-corp QBI
of $300k which has no QP but wages of $40k.

* Because Tl is within the phase-out range above TA therefore must use
Worksheet 12-A and reduction amount formula applies to both but Schedule
A Applicable Percentage additional limitations apply to SSTB. Results are:

* Example 5 QBID is $36k resulting in tax savings of about $11,520;
* Example 6 QBID is $14,400 resulting in tax savings of about $4,608.

Determining QP and UBIA (12-A):

* Qualified Property (QP) is tangible property that qualifies for depreciation per IRC
167.

* Depreciable period generally begins when first placed in service and ends the later of 10
years after such date or the last day of the last full year in the applicable recovery period that
would apply under IRC 168.

¢ Example: FF&E 10 years; the depreciable part of real property re the MACRS life

¢ 1031 Exchange: Exchange basis in relinquished property starts when it was purchased; Excess basis in
replacement property starts when it was purchased; if the 168 election is made then the exchange and
excess basis depreciable period begins when replacement property first placed in service.

* Treatment of transferees in certain nonrecognition transactions (e.g. IRC 351 capitalization) is similar.
* Improvements in QP treated as separate QP
* Basis step up at death per IRC 1014 permitted; No basis adjustment per IRC 734 or 743
* UBIA is the unadjusted basis immediately after acquisition of QP without adjustments for
depreciation/179 and tax credits.
* Warning: Make sure tax software has all assets including correct date placed in service.
* 1.199A-2(c) contains three illustration examples of UBIA including a 1031 exchange and
corporate capitalization example. See next slide.
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UBIA of QP continued: illustration examples 2 & 3....

* Ex 2 (1031 exchange): QTB buys SIMM depreciable real property on
1-5-12 that on 12-31-18 has adj. deprec. basis of $821k. On 1-15-19 it
is exchanged for equal value real estate and no boot. Carryover excess
basis in replacement property is $821k with 1-5-12 date first began.

* Practice example: Our 1031 exchange clients might step up which means we
will also have replacement exchange basis with 1-15-19 date.

* Ex 3 (351 corp capitalization): Sole-proprietorship QTB buys $10k of
depreciable FF&E on 1-5-11 that on 12-31-18 has adj. deprec. basis of
$2,500 when it incorporates. Carryover basis will be $2,500 with 1-5-
11 date placed in service date.

* Practice pointer: This means some fixed assets will have dates placed in
service prior to incorporation date on corporate return.

Overview of 12-A phase out formula’s: Applies when Tl is
above TA and depends if Tl is within or above phase-out range:

* Reduction Amount: Applies to both SSTB and non-SSTB calculations
using the QBI items of income, wages and UBIA of QTB’s. Calculation
is performed on Worksheet 12-A parts Il and lll.

» Applicable Percentage: Applies to only SSTB'’s effectively reducing the
amount of QBI items of income, wages and UBIA of SSTB prior to the
reduction amount phase out formula. Calculation is performed on
Schedule A.

* 1.199A-1(d) contains 12 computational phase-out examples where TI
is above TA. The examples cover rentals, partnerships, S-corp, SSTB,
aggregating, proportional loss netting, carryovers, and QPTP.
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Determining disqualified QTB’s that should be

employees instead:

* The TB of performing services as an employee is not a QTB for 199A

* 1.199A-5 goes further regarding worker classification issues which
present clear ETHICAL issues for the tax professional:

* If a worker should be properly classified as an employee, it is of no
consequence that the employee is treated as an independent contractor;

* Rebuttable presumption that former employees are still employees: The
presumption may be rebutted upon showing under Federal tax law,
regulations, etc. that the individual is performing services in a capacity other
than as an employee. This presumption applies regardless of whether
individual provides services directly or indirectly via an entity.

* Example: Former employee working for partnership, becomes partner therefore as a
matter for federal tax law is no longer an employee.

* The regs contain 3 illustration examples. See next slide.

Disqualified EE QTB’s continued .. illustration
examples from 1.199A-5(d):

* Ex 1: Ais employed by PRS then quits, forms either a sole-proprietorship,
dlsregarded entity or RPE and contracts with PRS doing substantially the
same services. Solely for purposes of IRC 199A, A is presumed to be an
employee and not a QTB unless the presumption is rebutted.

* Ex 2: Cis employed as an attorney for Law Firm 1, a partnership, then is
fired. C forms a new partnershlp, Law Firm 2, WhICh contracts to perform
substantially the same legal services for Law Firm 1 and it’s clients. Unless
presumption is rebutted, C and Law Firm 2 are not a QTB.

* Ex 3: Change above facts, C becomes partner in Law Firm 1 as a career
milestone, shares in overall net profits. Presumption rebutted per Fed law.

* Practice Alert: A disqualified QTB doesn’t mean it’s not a legitimate TB but
must be sure to not take QBID. Look for software override.
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Anti-Abuse Rules and modified Accuracy-
Related Penalty-IRC 6662(d)(1)

* Now, substantial understatement exists if greater than $5,000 or 5%
of tax required to be shown. Previously, for the accuracy-related
penalty, a tax understatement is considered substantial if it exceeds
the greater of (a) 10% of the tax required, or (b) S5k.

* This change to the penalty indicates Congress is aware of the potential for
gamesmanship and is attempting to discourage aggressive positions on QBID.

* The IRS is likely to attack any arrangements that are not at arm’s length or otherwise
seem to have no economic purpose other than increasing QBID.

* Warning: As complex as IRC 199A is, requiring many determinations of both
law and the clients facts and circumstances, exercise due diligence and fortify
your records to support the QBID calculations your tax software produces.

Examples:

* From Prop. Regs.: See handout materials which include a summary of
the sixteen computational examples discussed from the Proposed
Regs. The first four can be calculated using the Simplified Worksheet
because Tl is below TA. The last twelve must be calculated using
Worksheet 12-A and schedules A,B and C.

* Practice Recommendation: Study Regs for unique rules and guidance from
examples.

* From our tax practices: Let’s quickly illustrate some sample examples

using a draft spreadsheet my office created earlier that is included in
your materials.
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That’s all folks. Have a great tax season.

“*THANK YOU.....

L Action Item: Join your local CSEA chapter because
both individually and collectively, we are all
stronger and better off, together!
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